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Prosecution for carrying concealed weapon. The
Court of Common Pleas of Cuyahoga County, Ohio,
overruled pretrial motion to suppress and rendered
judgment, and defendant appealed. The Court of Ap-
peals for the Eighth Judicial District, 5 Ohio App.2d
122, 214 N.E.2d |14, affirmed, the QOhio Supreme
Court dismissed an appeal on ground that no substan-
tial constitutional question was involved, and certio-
rari was granted. The Supreme Court, Mr. Chief Jus-
tice Warren, held that police officer who observed
conduct by defendant and another consistent with
hypothesis that they were contemplating daylight
robbery, and who approached, identified himself as
officer, and asked their names, acted reasonably,
when nothing appeared to dispel his reasonable belief
of their intent, in seizing defendant in order to search
him for weapons, and did not exceed reasonable
scope of search in patting down outer clothing of
defendants without placing his hands in their pockets
or under outer surface of garments until he had felt
weapons, and then merely reached for and removed
guns.

Affirmed.

Mr, Justice Douclas dissented.

**1871 *4 Louis Stohes, Cleveland, Ohio, for peti-
tioner.

Reuben M. Payne, Cleveland, Ohio, for respondent.

Mr. Chief Justice WARREN delivered the opinion of
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the Court.

This case presents serious questions concerning
the role of the Fourth Amendment in the confronta-
tion on the street between the citizen and the police-
man investigating suspicious circumslances.

Petitioner Terry was convicted of carrying a con-
cealed weapon and sentenced to the statutorily pre-
scribed term of one to three years in the penitentiary.
L:L Following *5 the denial of a pretrial motion to
suppress, the prosecution introduced in evidence two
revolvers and a number of bullets seized from Terry
and a codefendant, Richard Chilton,"** by Cleveland
Police Detective Martin McFadden. At the hearing on
the motion to suppress this evidence, Officer McFad-
den testified that while he was patrolling in plain
clothes in downtown Cleveland at approximately
2:30 in the afternoon of October 31, 1963, his atten-
tion was attracted by two men, Chilton and Terry,
standing on the corner of Huron Road and Euclid
Avenue. He had never seen the two men before, and
he was unable to say precisely what first drew his eye
to them. However, he testified that he had been a
policeman for 39 years and a detective for 35 and that
he had been assigned to patrol this vicinity of down-
town Cleveland for shoplifiers and pickpockets for 30
years. He explained that he had developed routine
habits of observation over the years and that he
would ‘stand and watch people or walk and waich
people at many intervals of the day.! He added:
‘Now, in this case when I looked over they didn't
look right to me at the time.’

ENI. Ohio Rev.Code s 2923.01 (1953) pro-
vides in part that ‘(n)o person shall carry a
pistol, bowie knife, dirk, or other dangerous
weapon concealed on or about his person.’
An exception is made for properly author-
ized law enforcement officers.

FM2. Terry and Chilton were arrested, in-
dicted, tried and convicted together. They
were represented by the same attorney, and
they made a joint motion to suppress the
guns. After the motion was denied, evidence
was taken in the case against Chilton. This
evidence consisted of the testimony of the
arresting officer and of Chilton. It was then
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stipulated that this testimony would be ap-
plied to the case against Terry, and no fur-
ther evidence was introduced in that case.
The trial judge considered the two cases to-
gether, rendered the decisions at the same
time and sentenced the two men at the same
time. They prosecuted their state court ap-
peals together through the same attorney,
and they petitioned this Court for certiorari
together. Following the grant of the writ up-
on this joint petition, Chilton died. Thus, on-
ly Terry's conviction is here for review.

His interest aroused, Officer McFadden took up
a post of observation in the **1872 entrance to a
store 300 to 400 feet *6 away from the two men. ‘I
gel more purpose to watch them when [ seen their
movements,” he testified. He saw one of the men
leave the other one and walk southwest on Huron
Road, past some stores. The man paused for a mo-
ment and looked in a store window, then walked on a
short distance, turned around and walked back to-
ward the corner, pausing once again to look in the
same store window. He rejoined his companion at the
corner, and the two conferred briefly. Then the sec-
ond man went through the same series of motions,
strolling down Huron Road, looking in the same win-
dow, walking on a short distance, turning back, peer-
ing in the store window again, and returning to confer
with the first man at the corner. The two men repeat-
ed this ritual allernately between five and six times
apiece—in all, roughly a dozen trips. At one point,
while the two were standing together on the corner, a
third man approached them and engaged them briefly
in conversation. This man then left the two others and
walked west on Euclid Avenue. Chilton and Terry
resumed their measured pacing, peering and confer-
ring. After this had gone on for 10 to 12 minutes, the
two men walked ofT together, heading west on Euclid
Avenue, following the path taken earlier by the third
man.

By this time Officer McFadden had become
thoroughly suspicious. He testified that after observ-
ing their elaborately casual and oft-repeated recon-
naissance of the store window on Huron Road, he
suspected the two men of ‘casing a job, a stick-up,’
and that he considered it his duty as a police officer
to investigate further. He added that he feared ‘they
may have a gun.” Thus, Officer McFadden followed
Chilton and Terry and saw them stop in front of
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Zucker's store to talk to the same man who had con-
ferred with them earlier on the street corner. Deciding
that the situation was ripe for direct action, Officer
McFadden approached the three men, identified*7
himself as a police officer and asked for their names.
At this point his knowledge was confined to what he
had observed. He was not acquainted with any of the
three men by name or by sight, and he had received
no information concerning them from any other
source. When the men ‘mumbled something’ in re-
sponse 1o his inquiries, Officer McFadden grabbed
petitioner Terry, spun him around so that they were
facing the other two, with Terry between McFadden
and the others, and patted down the outside of his
clothing. In the left breast pocket of Terry's overcoat
Officer McFadden felt a pistol. He reached inside the
overcoat pocket, but was unable to remove the gun.
At this point, keeping Terry between himself and the
others, the officer ordered all three men to enter
Zucker's store. As they went in, he removed Terry's
overcoal completely, removed a .38-caliber revolver
from the pocket and ordered all three men to face the
wall with their hands raised. Officer McFadden pro-
ceeded to pat down the outer clothing of Chilton and
the third man, Kaiz. He discovered another revolver
in the outer pocket of Chilton's overcoat, but no
weapons were found on Katz. The officer testified
that he only patted the men down 1o see whether they
had weapons, and that he did not put his hands be-
neath the outer garments of either Terry or Chilton
until he felt their guns. So far as appears from the
record, he never placed his hands beneath Katz' outer
garments. Officer McFadden seized Chilion's gun,
asked the proprietor of the store to call a police wag-
on, and took all three men to the station, where Chil-
ton and Terry were formally charged with carrying
concealed weapons.,

On the motion to suppress the guns the prosecu-
tion took the position that they had been seized fol-
lowing a search incident to a lawful arrest. The trial
court rejected this theory, stating that it ‘would be
stretching the facts beyond reasonable comprehen-
sion’ to find that Officer *8 McFadden had had prob-
able **1873 cause to arrest the men before he patted
them down for weapons., However, the court denied
the defendants’ motion on the ground that Officer
McFadden, on the basis of his experience, ‘had rea-
sonable cause to believe * * * that the defendants
were conducting themselves suspiciously, and some
interrogation should be made of their action.’ Purely
for his own protection, the court held, the officer had

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



88 S.Ct. 1868

392 U.S. 1, 88 5.Ct. 1868, 20 L.Ed.2d 889, 44 0.0.2d 383

(Cite as: 392 U.S. 1, 88 S.Ct. 1868)

the right to pat down the outer clothing of these men,
who he had reasonable cause to believe might be
armed. The court distinguished between an investiga-
tory ‘stop’ and an arrest, and between a ‘frisk’ of the
outer clothing for weapons and a full-blown search
for evidence of crime. The frisk, it held, was essential
to the proper performance of the officer's investigato-
ry duties, for without it ‘the answer to the police of-
ficer may be a bullet, and a loaded pisto! discovered
during the frisk is admissible.’

L1l After the court denied their motion to sup-
press, Chilton and Termry waived jury trial and plead-
ed not guilty. The court adjudged them guilty, and the
Court of Appeals for the Eighth Judicial District,
Cuyahoga County, affirmed. Staie v. Terrv. 5 Chio
App.2d 122, 214 N.E.2d 114 (1966). The Supreme
Court of Ohio dismissed their appeal on the ground
that no ‘substantial constitutional question’ was in-
volved. We granted certiorari, 387 U.S. 929, 87 S.Ct.
2050, 18 L.Ed.2d 989 {1967), to determine whether
the admission of the revolvers in evidence violated
petitioner's rights under the Fourth Amendment,
made applicable to the States by the Fourieenth.
Mapp v. Ohjo. 367 U.S. 643. 81 S.C._1684. 6
L.Ed.2d 1081 (1961). We affirm the conviction,

I.

[21[3]14)[5] The Fourth Amendment provides
that ‘the right of the people to be secure in their per-
sons, houses, papers, and effects, against unreasona-
ble searches and seizures, shall not be violated * * **
This inestimable right of *9 personal security belongs
as much to the citizen on the streets of our cities as to
the homeowner closeted in his siudy to dispose of his
secret affairs. For, as this Court has always recog-
nized,

‘No right is held more sacred, or is more careful-
ly guarded, by the common law, than the right of
every individual to the possession and control of his
own person, free from all restraint or interference of
others, unless by clear and unquestionable authority
of law.” Union Pac. R. Co, v. Botstord. 141 U.5. 250,
231. 11 8.Ct. 1000, 1001, 35 L.Ed. 734 (1891).

We have recently held that ‘the Fourth Amend-
ment protects people, not places,’” Kuts v. United
States, 389 U.S. 347 351 88 S.Cu. 3507, 511, 19
L.Ed.2d 576 (1967), and wherever an individual may
harbor a reasonable ‘expectation of privacy,’ id..
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361, 88 S.Ct._a1 507, (Mr. Justice Harlan, concur-
ring), he is entitled to be free from unreasonable gov-
ernmental intrusion. Of course, the specific content
and incidents of this right must be shaped by the con-
text in which it is asserted. For ‘what the Constitution
forbids is not all searches and seizures, but unreason-
able searches and seizures.” Elkins v. United States.

166Y_(1960). Unquestionably petitioner was entitled
to the protection of the Fourth Amendment as he
walked down the street in Cleveland, Beck v. Staie of
Ohip, 379 U.5. 89. 85 S.Ci, 223, 13 L.Ed.2d 142
{1964); Rios v. United States, 364 U.S. 253, 80 5.C1
1431, 4 L.Ed.2d 1688 (1960): Henry v. United Stales.
361 U.S. 98, 80 S.Ci. [68. 4 L.Ed.2d 134 (1959):

92 L.Ed. 210 (1948); Carroll v. United States, 267
U.S. 132 45 5.Ci. 280, 69 L Ed. 543 (1925). The
question is whether in all the circumstances of this
on-the-street encounter, his right to personal security
was violated by an unreasonable search and seizure.

**1874 We would be less than candid if we did
not acknowledge that this question thrusts to the fore
difficult and troublesome issues regarding a sensitive
area of police aclivity—issues which have never be-
fore been squarely *10 presented to this Court, Re-
flective of the tensions involved are the practical and
constitutional arguments pressed with great vigor on
both sides of the public debate over the power of the
police to *stop and frisk’ —as it is sometimes euphe-
mistically termed—suspicious persons.

On the one hand, it is frequently argued that in
dealing with the rapidly unfolding and often danger-
ous situations on city streets the police are in need of
an escalating set of flexible responses, graduated in
relation to the amount of information they possess.
For this purpose it is urged that distinctions should be
made between a ‘stop’ and an ‘arrest’ (or a ‘seizure’
of a person), and between a ‘frisk’ and a ‘search.’ ™’
Thus, it is argued, the police should be allowed to
‘stop’ a person and detain him briefly for questioning
upon suspicion that he may be connected with crimi-
nal activity. Upon suspicion that the person may be
armed, the police should have the power to ‘frisk’
him for weapons. If the ‘stop’ and the ‘frisk’ give rise
to probable cause to believe that the suspect has
commitied a crime, then the police should be em-
powered to make a formal ‘arrest,” and a full incident
‘search’ of the person. This scheme is justified in part
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upon the notion that a ‘stop’ and a ‘frisk’ amount to a
mere ‘minor inconvenience and petty indignity,’ ™!
which can properly be imposed upon the *11 citizen
in the interest of effective law enforcement on the
basis of a police officer's suspicion. %

FN3. Both the trial court and the Chic Court
of Appeals in this case relied upon such a
distinction. Stale v, Terry, 5 Ohio App.2d
122 125—130. 214 NE2d 114, 117—120
(1966). See also, e.g., People v. Rivera, 14
N.Y.2d 441. 252 N.Y.5.2d 458. 201 N.E.2d
32 (1964}, cert. denied, 379 U.S. 978, 85
S.Cu 679, 13 L.Ed.2d 368 (1965); Aspen,
Arrest and Arrest Allernatives: Recent
Trends, 1966 U.IIL.LF. 241, 249—254:
Warner, The Uniform Armest Act, 28
Va.L.Rev. 315 (1942); Note, Stop and Frisk
in California, 18 Hastings L.J. 623, 620—
632 (1967).

FN4. People v. Rivera. supra. n. 3, at 447,
232 NY.S.2d. at 464, 201 N.E.2d. at 36.

FN5. The theory is well laid out in the Rive-
ra opinion:

‘{T)he evidence needed to make the inquiry
is not of the same degree of conclusiveness
as that required for an arrest. The stopping
of the individual to inquire is not an arrest
and the ground upon which the police may
make the inquiry may be less incriminating
than the ground f{or an arrest for a crime
known to have been committed. * * *

*And as the right to stop and inquire is to be
justified for a cause less conclusive then that
which would sustain an arrest, so the right to
frisk may be justified as an incident to in-
quiry upon grounds of elemental safety and
precaution which might not initially sustain
a search. Ultimately the validity of the frisk
narrows down to whether there is or is not a
right by the police 1o touch the person ques-
tioned. The sense of exierior touch here in-
volved is not very far different from the
sense of sight or hearing—senses upon
which police customarily act.” People v. Ri-
vera. 4 N.Y.2d 441, 445 447, 252
N.Y.S.2d 458, 461. 463, 201 N.E.2d 32. 34,
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35 _(1964), cert. denied, 379 U.S. 978. &3
S.C1. 679, 13 L.Ed.2d 5368 (1965).

On the other side the argument is made that the
authority of the police must be strictly circumscribed
by the law of arrest and search as it has developed to
date in the traditional jurisprudence of the Fourth
Amendment.”™" It is contended with some force that
there is not—and cannot be—a variety of police ac-
tivity which does not depend solely upon the volun-
tary cooperation of the citizen and yet which stops
short of an arrest based upon probable cause to make
such an arrest. The heart of the Fourth Amendment,
the argument **1875 runs, is a severe requirement of
specific justification for any intrusion upon protected
personal security, coupled with a highly developed
system of judicial controls to enforce upon the agents
of the State the commands of the Constitution. Ac-
quiescence by the courts in the compulsion inherent
*12 in the field interrogation practices at issue here, it
is urged, would constitute an abdication of judicial
control over, and indeed an encouragement of, sub-
stantial interference with liberty and personal security
by police officers whose judgment is necessarily col-
ored by their primary involvement in ‘the often com-
pelitive enterprise of ferreting out crime.” Johnson
v. United States, 333 U1.S. 10, 14, 68 S.Ct. 367, 369,
92 L.Ed. 436 (1948). This, it is argued, can only
serve 1o exacerbate police-community tensions in the
crowded centers of our Nation's cities.'™

ENG. See, e.g., Foote, The Fourth Amend-
ment: Obstacle or Necessity in the Law of
Arrest?, 51 J.Crim.L.C. & P.S. 402 (1960).

FN7. See n. 11, infra.

161[7] In this context we approach the issues in
this case mindful of the limitations of the judicial
function in controlling the myriad daily situations in
which policemen and citizens confront each other on
the street. The State has characterized the issue here
as ‘the right of a police officer * * * to make an on-
the-street stop, interrogate and pat down for weapons
(known in street vernacular as ‘stop and frisk’)." ™!
But this is only partly accurate. For the issue is not
the abstract propriety of the police conduct, but the
admissibility against petitioner of the evidence un-
covered by the search and seizure. Ever since its in-
ception, the rule excluding evidence seized in viola-
tion of the Fourth Amendment has been recognized
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as a principal mode of discouraging lawless police
conduct. See Weeks v. United States. 232 U.S. 383,
393, 34 S.Ct. 341, 344, 58 L.Ed. 652 (1914).
Thus its major thrust is a deterrent one, see Linkictier
v. Walker, 381 U.S. 618. 629—633, 85 S.CL. 1731,
1741, 14 L.Ed.2d 601 (1965), and experience has
taught that it is the only effective deterrent to police
misconduct in the criminal context, and that without
it the constitutional guarantee against unreasonable
searches and seizures would be a mere ‘form of
words.” Mapp_v. Ohio, 367 U.S. 643, 635. 8] S.CL.
1684. 1692, 6 L.Ed.2d 108] (1961). The rule also
serves another vital function—'‘the imperative of ju-
dicial integrity,” *13Elkins v. Uniled States, 364 U.S
206, 233, 80 S.Ci_ 1437, 1447 4 L.Ed.2d 1669
(1460). Courts which sit under our Constitution can-
not and will not be made party to lawless invasions of
the constitutional rights of citizens by permitting un-
hindered governmental use of the fruits of such inva-
sions. Thus in our system evidentiary rulings provide
the context in which the judicial process of inclusion
and exclusion approves some conduct as comporting
with constitutional guarantees and disapproves other
actions by state agents. A ruling admitting evidence
in a criminal Irial, we recognize, has the necessary
effect of legitimizing the conduct which produced the
evidence, while an application of the exclusionary
rule withholds the constitutional imprimatur.

ENS. Brief for Respondent 2.

[&] The exclusionary rule has its limitations,
however, as a tool of judicial control. It cannot
properly be invoked to exclude the products of legit-
imate police investigative techniques on the ground
that much conduct which is closely similar involves
unwarranted intrusions upon constitutional protec-
tions. Moreover, in some contexis the rule is ineffec-
tive as a deterrent. Street encounters between citizens
and police officers are incredibly rich in diversity.
They range from wholly friendly exchanges of pleas-
antries or mutually useful information to hostile con-
frontations of armed men involving arrests, or inju-
ries, or loss of life. Moreover, hostile confrontations
are not all of a piece. Some of them begin in a friend-
ly enough manner, only to take a **1876 different
turn upon the injection of some unexpected element
into the conversation. Encounters are initiated by the
police for a wide variety of purposes, some of which
are wholly unrelated to a desire to prosecuie for
crime.”™ Doubtless some *14 police ‘field interroga-
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tion’ conduct violates the Fourth Amendment. But a
stern refusal by this Court to condone such aclivity
does not necessarily render it responsive to the exclu-
sionary rule. Regardless of how effective the rule
may be where oblaining convictions is an important
objective of the police,"™"" it is powerless to deter
invasions of constitutionally guaranteed rights where
the police either have no inlerest in prosecuting or are
willing to forgo successful prosecution in the interest
of serving some other goal.

ENY. See L. Tiffany, D. McIntyre & D. Ro-
tenberg, Detection of Crime: Stopping and
Questioning, Search and Seizure, Encour-
agement and Entrapment 18—36 (1967).
This sort of police conduct may, for exam-
ple, be designed simply to help an intoxicat-
ed person find his way home, with no inten-
tion of arresting him unless he becomes ob-
streperous. Or the police may be seeking to
mediate a domestic quarrel which threatens
to erupt into violence. They may accost a
woman in an area known for prostitution as
part of a harassment campaign designed to
drive prostitutes away without the consider-
able difficulty involved in prosecuting them.
Or they may be conducting a dragnet search
of all weenagers in a particular section of the
city for weapons because they have heard
rumors of an impending gang fight.

ENILO. See Tiffany, Mclntyre & Roienberg,
supra, n. 9, at 100—101; Comment, 47
Nw.U.L.Rev. 493, 497—499 (1952).

[49] Proper adjudication of cases in which the ex-
clusionary rule is invoked demands a constant aware-
ness of these limitations. The wholesale harassment
by certain elements of the police community, of
which minority groups, particularly Negroes, fre-
quently complain,”'" will not be *15 stopped by the
exclusion of any evidence from any criminal Irial.
Yet a rigid and unthinking application of the exclu-
sionary rule, in futile protest against practices which
it can never be used effectively to control, may exact
a high toll in human injury and frusiration of efforts
to prevent crime. No judicial opinion can compre-
hend the protean variety of the street encounter, and
we can only judge the facts of the case before us.
Nothing we say today is to be taken as indicating
approval of police conduct outside the legitimate in-
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vestigative sphere. Under our decision, courts still
retain their traditional responsibility 10 guard against
police conduct which is over-bearing or harassing, or
which trenches upon personal security without the
objective evidentiary justification which the Constitu-
tion requires. When such conduct is identified, it
must be condemned by the judiciary and its fruits
must be excluded from evidence in criminal trials,
And, of course, our approval of legitimate and re-
strained investigative conduct undertaken**1877 on
the basis of ample factual justification should in no
way discourage the employment of other remedies
than the exclusionary rule to curtail abuses for which
that sanction may prove inappropriate.

ENI1L. The President's Commission on Law
Enforcement and Administration of Justice
found that ‘(i)n many communities, field in-
terrogations are a major source of friction
between the police and minority groups.’
President’'s Commission on Law Enforce-
ment and Administration of Justice, Task
Force Report: The Police 183 (1967). It was
reported that the friction caused by ‘(m)isuse
of field interrogations' increases ‘as more
police departments adopt ‘aggressive patrol’
in which officers are encouraged routinely to
stop and question persons on the street who
are unknown to them, who are suspicious, or
whose purpose for being abroad is not readi-
ly evident.’ Id., at 184. While the frequency
with which ‘frisking’ forms a part of field
interrogation practice varies tremendously
with the locale, the objective of the interro-
gation, and the particular officer, see Tiffa-
ny, McIntyre & Rotenberg, supra, n. 9, at
47—48, it cannot help but be a severely ex-
acerbating factor in police-community ten-
sions. This is particularly true in situations
where the ‘stop and frisk’ of youths or mi-
nority group members is ‘motivated by the
officers' perceived need to maintain the
power image of the beat officer, an aim
sometimes accomplished by humiliating an-
yone who attempts to undermine police con-
trol of the streets.” Ibid.

Having thus roughly sketched the perimeters of
the constitutional debate over the limits on police
investigative conduct in general and the background
against which this case presents itself, we turn our
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attention to the quite narrow question posed by the
facts before us: whether it is always unreasonable for
a policeman to seize a person and subject him to a
limited search for weapons unless there is probable
cause for an arrest. ¥16 Given the narrowness of this
question, we have no occasion to canvass in detail the
constitutional limitations upon the scope of a police-
man's power when he confronts a citizen without
probable cause to arrest him.

IL.

LLOWEI[12] Our first task is to esiablish at what
point in this encounter the Fourth Amendment be-
comes relevant. That is, we must decide whether and
when Officer McFadden ‘seized’ Terry and whether
and when he conducted a ‘search.’ There is some
suggestion in the use of such terms as ‘stop’ and
‘frisk’ that such police conduct is outside the purview
of the Fourth Amendment because neither action ris-
es to the level of a ‘search’ or ‘seizure’ within the
meaning of the Constitution."*'" We emphatically
reject this notion. It is quite plain that the Fourth
Amendment governs ‘seizures' of the person which
do not eventuate in a trip to the station house and
prosecution for crime—‘arrests' in traditional termi-
nology. It must be recognized that whenever a police
officer accosts an individual and restrains his free-
dom to walk away, he has ‘seized’ that person. And it
is nothing less than sheer torture of the English lan-
guage 1o suggest that a careful exploration of the out-
er surfaces of a person's clothing all over his or her
body in an attempt to find weapons is not a ‘search,’
Moreover, it is simply fantastic to urge that such a
procedure *17 performed in public by a policeman
while the citizen stands helpless, perhaps facing a
wall with his hands raised, is a ‘petty indignity." " It
is a serious intrusion upon the sanctity of the person,
which may inflict great indignity and arouse strong
resentment, and it is not to be undertaken lightly. ©!

ENI2Z. In this case, for example, the Ohio
Court of Appeals stated that ‘we must be
careful to distinguish that the ‘frisk’ author-
ized herein includes only a *frisk’ for a dan-
gerous weapon. It by no means authorizes a
search for contraband, evidentiary material,
or anything else in the absence of reasonable
grounds to arrest. Such a search is controlled
by the requirements of the Fourth Amend-
ment, and probable cause is essential.’ State
v. Terrv, 5 Ohio_App.2d 122 130, 214
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N.E.2d 1§4. 120 (1966). See also, e.g., Ellis
v. United States. 105 U.S. App.D.C. 86, 88,
264 F.2d 372, 374 (1939); Comment, 65
Col.L.Rev. 848, 860 and n. 8 (1965).

ENL3. Consider the following apt descrip-
tion:

‘(T)he officer must feel with sensitive fin-
gers every portion of the prisoner's body. A
through search must be made of the prison-
er's arms and armpits, waistline and back,
the groin and area about the testicles, and
entire surface of the legs down 1o the feet.’
Priar & Martin, Searching and Disarming
Criminals, 45 J.Crim.L.C. & P.S. 48]
(1954).

FNI4. See n. 11, supra, and accompanying
text.

We have noted that the abusive practices
which play a major, though by no means ex-
clusive, role in creating this friction are not
susceptible of control by means of the ex-
clusionary rule, and cannot properly dictate
our decision with respect to the powers of
the police in genuine investigative and pre-
venlive situations. However, the degree of
community resentment aroused by particular
practices is clearly revelant to an assessment
of the quality of the intrusion upon reasona-
ble expectations of personal security caused
by those practices.

[13][1+4] The danger in the logic which proceeds
upon distinctions between **1878 a ‘stop’ and an
‘arrest,” or ‘seizure’ of the person, and between a
‘frisk’ and a ‘search’ is twofold. It seeks to isolate
from constitutional scrutiny the initial stages of the
contact between the policeman and the citizen. And
by suggesting a rigid all-or-nothing model of justifi-
cation and regulation under the Amendment, it ob-
scures the utility of limitations upon the scope, as
well as the initiation, of police action as a means of
constitutional regulation. “** This Court has held in
*18 the past that a search which is reasonable at its
inception may violate the Fourth Amendment by vir-
tue of its intolerable intensity and scope. Kremen v,
United Sttes, 353 ULS, 346, 77 S.Ct. 828, | L.Ed.2d
876 (1957); *19Go-Bart Imporung Co. v. United
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States, 282 U.S. 344, 356—354. 51 S.Ct. 153, 158,
75 L.Ed. 374 (1931); see United States v. Di Re, 332
U.S. S81. 586—587. 68 §.Ci. 222235 92 L Ed. 210
{1948}, The scope of the search must be ‘strictly tied
to and justified by’ the circumstances which rendered
its initiation permissible. Warden v. Havden, 387
U.S. 294. 310. 87 S.Ct. 1642, 1632 (1967) (Mr. Jus-
tice Fortas, concurring); see e.g., Presion v. United
Statey, 376 U.S. 364, 367—368. 84 S.C1. 881, R84,
il L.Ed.2d 777 (1964, Agnello v, United States, 269
U.S. 20.30—31.46 5.C1. 4. 6. 70 L Ed. 145 (1923).

ENIS. These dangers are illustrated in part
by the course of adjudication in the Court of
Appeals of New York. Although its first de-
cision in this area, People v. Rivera, 14
N.Y.2d 441. 252 N.Y.S.2d 4358, 201 N.E.2d
32 (1964), cert. denied, 379 UJ.S. U7 85
S.Ci. 679, 13 L.Ed.2d 568 (1963), rested
squarely on the notion that a ‘frisk’ was not
a ‘search,’ see nn. 3—35, supra, il was com-
pelled to recognize in People v. Tageart, 20
N.Y.2d 335, 342, 283 N.Y.8.2d 1. & 229
N.E.2d 581. 586. (1967}, that what it had ac-
twally authorized in Rivera, and subsequent
decisions, see, e.g., Peuple v. Pucach, 13
N.Y.2d 65. 255 N.Y.S5.2d 833, 204 N.E 2d
176 (1964}, cert. denied, 380 U.S. 936. 835
S.Ci. 946. 13 L.Ed.2d 823 (1Y63), was a
‘search’ upon less than probable cause.
However, in acknowledging that no valid
distinction could be maintained on the basis
of its cases, the Court of Appeals continued
to distinguish between the two in theory. Tt
still defined ‘search’ as it had in Rivera—as
an essentially unlimited examination of the
person for any and all seizable items—and
merely noted that the cases had upheld po-
lice intrusions which went far beyond the
original limited conception of a ‘frisk.’
Thus, principally because it failed to consid-
er limitations upon the scope of searches in
individual cases as a potential mode of regu-
lation, the Court of Appeals in three short
years arrived at the position that the Consti-
tution must, in the name of necessity, be
held to permit unrestrained rummaging
about a person and his effects upon mere
suspicion. [t did apparently limit its holding
to ‘cases involving serious personal injury or
grave irreparable property damage,’ thus ex-
cluding those involving ‘the enforcement of
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sumptuary laws, such as gambling, and laws
of limited public consequence, such as nar-
cotics violations, prostitution, larcenies of
the ordinary kind, and the like." People v.
Tageart, supra. at 340. 283 N.Y.S.2d a6,
229 N.E.2d at 584.

In our view the sounder course is (o recog-
nize that the Fourth Amendment governs all
intrusions by agents of the public upon per-
sonal security, and to make the scope of the
particular intrusion, in light of all the exi-
gencies of the case, a central element in the
analysis of reasonableness. Cf, Brinceoar v.
United States, 338 U.S. 160, 183, 69 S.CL
1302, 1314 93 L.Ed. 1879 (1949) (Mr. Jus-
tice Jackson, dissenting). Compare Camara
v. Muncipal Court. 387 U.S. 523 537, §7
S.C, 1727, 1735, 18 L.Ed.2d 930 (1967).
This seems preferable to an approach which
autributes too much significance to an overly
technical definition of ‘search,” and which
turns in part upon a judge-made hierarchy of
legislative enactments in the criminal
sphere. Focusing the inquiry squarely on the
dangers and demands of the particular situa-
tion also scems more likely to produce rules
which are intelligible to the police and the
public alike than requiring the officer in the
heat of an unfolding encounter on the street
lo make a judgment as to which laws are ‘of
limited public consequence.’

The distinctions of classical ‘stop-and-frisk’ the-
ory thus serve to divert attention from the central
inquiry under the Fourth Amendment—the reasona-
bleness in all the circumstances of the particu-
lar**1879 governmental invasion of a citizen's per-
sonal security. ‘Search’ and ‘seizure’ are not talis-
mans. We therefore reject the notions that the Fourth
Amendment does not come into play at all as a limi-
tation upon police conduct if the officers stop short of
something called a ‘technical arrest’ or a “full-blown
search.’

[15]{16] In this case there can be no question,
then, that Officer McFadden ‘seized’ petitioner and
subjected him to a *search’ when he took hold of him
and pauted down the outer surfaces of his clothing.
We must decide whether at that point it was reasona-
ble for Officer McFadden to have interfered with

Page 8

petitioner's personal security as he did."™'" And in
determining whether the seizure and search were ‘un-
reasonable’ our inquiry *20 is a dual one—whether
the officer's action was justified at its inception, and
whether it was reasonably related in scope to the cir-
cumstances which justified the interference in the
first place,

FNIG, We thus decide nothing today con-
cerning the constitutional propriety of an in-
vestigative ‘seizure’ upon less than probable
cause for purposes of ‘detention’ and/or in-
terrogation. Obvicusly, not all personal in-
tercourse between policemen and citizens
involves ‘seizures' of persons. Only when
the officer, by means of physical force or
show of authority, has in some way re-
strained the liberty of a citizen may we con-
clude that a ‘seizure’ has occurred. We can-
not tell with any certainty upon this record
whether any such ‘seizure’ took place here
prior to Officer McFadden's initiation of
physical contact for purposes of searching
Terry for weapons, and we thus may assume
that up to that point no intrusion upon con-
stitutionally protected rights had occurred.

I

I17][ 18 12] If this case involved police conduct
subject to the Warrant Clause of the Fourth Amend-
ment, we would have 1o ascertain whether ‘probable
cause’ existed to justify the search and seizure which
took place. However, that is not the case. We do not
retreat from our holdings that the police must, when-
ever practicable, obtain advance judicial approval of
searches and seizures through the warrant procedure,
see e.g., Katz v, United States. 389 U.S. 347, 88 5.Ct.
507, 19 L.Ed.2d 576 (1967); Beck v. Suie of Chio
379 U.5. 89, 96, 85 S.Ct. 223, 228. 13 LEd.2d 142
(1964); Chapman v, United States. 365 U.S. 610, §)

S.CL 776, 5 [.Ed.2d 838 (1961}, or that in most in-
stances failure to comply with the warrant require-
ment can only be excused by exigent circumstances,
see, e.g., Warden v. Hayden, 387 U.S. 294 87 S.CI
1642, 18 L.Ed.2d 782 (1967) (hot pursuit}; cf, Pres-
ton v. United Swates. 376 U8, 364, 367—2368, 84

S.Ct. 881, 884, 11 1L Ed.2d 777 (1964). But we deal

here with an entire rubric of police conduct—
necessarily swift action predicated upon the on-the-
spot observations of the officer on the beat—which
historically has not been, and as a practical matter
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could not be, subjected to the warrant procedure. In-
stead, the conduct involved in this case must be test-
ed by the Fourth Amendment's general proscription
againsl unreasonable searches and seizures.”>"

EN17. See generally Leagre, The Fourth
Amendment and the Law of Arrest, 54 J.
Crim.L.C. & P.S. 393, 396—403 (1963).

Nonetheless, the notions which underlie both the
warrani procedure and the requirement of probable
cause remain fully relevant in this context, In order to
assess (he reasonableness of Officer McFadden's
conduct as a general proposition, it is necessary ‘first
to focus upon *21 the governmental interest which
allegedly justifies official intrusion upon the constitu-
tionally protected interests of the private citizen,” for
there is ‘no ready test for determining reasonableness
other than by balancing the need to search (or seize)
against the invasion which the search (or seizure)
entails.” **1880Camara v. Municipal Court. 387 U.S.
523, 534—335, 336—537. 87 S.Ct. 1727, 1735. 18
L.Ed.2d 930 (1967). And in justifying the particular
intrusion the police officer must be able to point to
specific and articulable facts which, taken together
with rational inferences from those facts, reasonably
warrant that intrusion.”™"% The scheme of the Fourth

Amendment becomes meaningful only when it is

assured that at some point the conduct of those
charged with enforcing the faws can be subjected to
the more detached, neutral scrutiny of a judge who
must evaluate the reasonableness of a particular
search or seizure in light of the particular circum-
stances.”~'? And in making that assessment it is im-
perative that the facts be judged against an objective
standard: would the facts *22 available to the officer
at the moment of the seizure or the search *warrant a
man of reasonable caution in the belief’ that the ac-
tion taken was appropriate? Cf. Carroll v. Uniied
States, 267 U.S. 132, 45 §.Ci1. 280. 69 L.Ed. 543
{1925%; Beck v. State of Oio. 379 U.S. 89, 9697,
85 8.Ci. 223, 229 13 L.Ed.2d 142 (196120 Any-
thing less would invite intrusions upon constitutional-
ly guaranteed rights based on nothing more substan-
tial than inarticulate hunches, a result this Court has
consistently refused to sanction. See, e.g., Beck v.
Ohio, supra; Rivs v. United States, 364 U.S. 353, 80
S.Ct, 1431, 4 1..Ed.2d 1688 (1960); Henry v, United
States, 361 U.S. 98, 80 S.C1. 168. 4 L.Ed.2d 134
(1959). And simple “good faith on the part of the
arresting officer is not enough.' * * * If subjective
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goed faith alone were the test, the protections of the
Fourth Amendment would evaporate, and the people
would be ‘secure in their persons, houses, papers and
effects,” only in the discretion of the police." Beck v.
Obio. supra. at 97. 85 §.CL. at 229.

ENI18. This demand for specificity in the in-
formation upon which police action is predi-
cated is the central teaching of this Court's
Fourth Amendment jurisprudence. See Beck
v. State_of Ohio, 379 U.S. 89 96—4Y7. 85
S.Cr. 223, 229, 13 L.Ed.2d (42 {1964); Ker
v. Suie of California, 374 U.S. 23 34—37.
83 S.Cu 1623, 1632, 10 L.Ed.2d 726 {1963);
Wong Sun v. Uniied Swates. 371 U.S. 471,
479—484, 83 S.C1. 407, 416, 9 L.Ed.2d 441
{1963); Rios v. United States, 364 U.S. 253,
261—=262, 80 S.Cr. 1431, 1437, 4 L.Ed.2d
1688 (1960); Henry v. United States, 361
U.S. 98, 100102, 8 S.Ci. 168, 171. 4
L.Ed.2d 134 (1959); Draper v. United
States, 358 U.S. 307. 312314, 79 S.CL
329, 333 3 L.Ed.2d 327 (193Y); Brinegar v.
United_States, 338 U.S. 160, 175—178. 6Y
S.Cr_1302. 1312, 93 L.Ed. 1879 (1949):
Johnson v, United States, 333 U.S. 10, 15—
17, 68 S.CL._367. 371, 92 L.Ed. 436 (1948);
United States v. Di Re, 332 U.S. 5381, 503 —
595,68 85.C1. 222 220 92 [L.Ed. 210 (1948);
Husty v. United States, 282 U.S, 694, 700—
701,51 8.Ct. 240, 242, 75 L.Ed. 629 (1931);
Dunbra v. United States, 268 U.S. 435, 441.
45 S§.Ci._546. 549, 6Y L.Ed. 1032 (1925):
Carroll v, Uniwd Siaws, 267 U8, 132,
159—162. 45 S.Cr. 280, 28R, 69 [L.Ed. 543
(1925); Stacev v. Emery, 97 U.S. 642, 645.
24 L.Ed. 1035 (1878).

ENI9. See, e.g., Katz v. United Stutes. 389
U.S. 347, 354—357, 88 S.Ct. 507, 514, 19
L.Ed.2d 576 (1967); Berger v. State of New
York. 388 U.S. 41, 5460, 87 S.Ci. I1R73,
1884, 18 L.Ed.2d 1040 (1967); Johnson v.
United States, 333 .S, 10, 13—15. 68 S5.CL
367. 369, 92 L.Ed. 436 (1948); cf. Wong
Sun v. United States, 371 .S, 471, 479—
480. 83 S.Ci._ 407, 413, 9 [.Ed.2d 441
(1963). See also Aguilar v. Staic_ol Texas,
378 US. 108, 110—115 81 S.Ci. 1509,
1514, 12 LEd.2d 723 (1964,
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FN20. See also cases cited in n. 18, supra.

[20]121] Applying these principles to this case,
we consider first the nature and extent of the gov-
ernmental interests involved. One general interest is
of course that of effective crime prevention and de-
tection; it is this interest which underlies the recogni-
tion that a police officer may in appropriate circum-
stances and in an appropriate manner approach a pet-
son for purposes of investigating possibly criminal
behavior even though there is no probable cause to
make an arrest. It was this legitimate investigative
function Officer McFadden was discharging when he
decided to approach petitioner and his companions.
He had observed Terry, Chilton, and Katz go
Through a series of acts, each of them perhaps inno-
cent**1881 in itself, but which taken together war-
ranted further investigation. There is nothing unusual
in two men standing together on a sireet corner, per-
haps waiting for someone. Nor is there anything sus-
picious about people *23 in such circumstances
strolling up and down the street, singly or in pairs.
Store windows, moreover, are made to be looked in.
But the story is quite different where, as here, two
men hover about a street corner for an extended peri-
od of time, at the end of which it becomes apparent
that they are not waiting for anyone or anything;
where these men pace alternately along an identical
route, pausing to stare in the same store window
roughly 24 times; where each completion of this
route is followed immediately by a conference be-
tween the two men on the corner; where they are
joined in one of these conferences by a third man
who leaves swifily; and where the two men finally
follow the third and rejoin him a couple of blocks
away, It would have been poor police work indeed
for an officer of 30 years' experience in the detection
of thievery from stores in this same neighborhood to
have failed to investigate this behavior further.

The crux of this case, however, is not the propri-
ety of Officer McFadden's taking steps to investigate
petitioner's suspicious behavior, but rather, whether
there was justification for McFadden's invasion of
Terry's personal security by searching him for weap-
ons in the course of that investigation. We are now
concerned with more than the governmental interest
in investigating crime; in addition, there is the more
immediate interest of the police officer in taking
steps to assure himself that the person with whom he
is dealing is not armed with a weapon that could un-
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expectedly and fatally be used against him. Certainly
it would be unreasonable to require that police offic-
ers take unnecessary risks in the performance of their
duties. American criminals have a long tradition of
armed violence, and every year in this country many
law enforcement officers are killed in the line of du-
ty, and thousands more are wounded. *24 Virtually
all of these deaths and a substantial portion of the
injuries are inflicted with guns and knives.'*

['N21. Fifty-seven law enforcement officers
were Killed in the line of duty in this country
in 1966, bringing the total to 335 for the
seven-year period beginning with 1960. Al-
50 in 1966, there were 23,851 assaults on
police officers, 9,113 of which resulted in
injuries to the policeman. Fifty-five of the
57 afficers killed in 1966 died from gunshot
wounds, 41 of them inflicted by handguns
easily secreted about the person. The re-
maining two murders were perpetrated by
knives. See Federal Bureau of Investigation,
Uniform Crime Reports for the United
States—1966, at 45—48, 152 and Table 51,

The easy availability of firearms to potential
criminals in this country is well known and
has provoked much debate. See, e.g., Presi-
dent's Commission on Law Enforcement and
Administration of Justice, The Challenge of
Crime in a Free Society 239-243 (1967).
Whatever the merits of gun-control pro-
posals, this fact is relevant to an assessment
of the need for some form of sell-protective
search power.

In view of these facts, we cannot blind ourselves
to the need for law enforcement officers to protect
themselves and other prospective victims of violence
in situations where they may lack probable cause for
an arrest. When an officer is justified in believing
that the individual whose suspicious behavior he is
investigating at close range is armed and presently
dangerous to the officer or to others, it would appear
to be clearly unreasonable to deny the officer the
power to take necessary measures to determine
whether the person is in fact carrying a weapon and
to neutralize the threat of physical harm.

We must still consider, however, the nature and
quality of the intrusion on individual rights which
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must be accepted if police officers are to be conceded
the right to search for weapons in situations where
probable cause to arrest for crime is lacking. Even a
limited search of the **1882 outer clothing for weap-
ons constilutes a severe, *25 though brief, intrusion
upon cherished personal security, and it must surely
be an annoying, frightening, and perhaps humiliating
experience. Petitioner contends that such an intrusion
is permissible only incident to a lawful arrest, either
for a crime involving the possession of weapons or
for a crime the commission of which led the officer
to investigate in the first place. However, this argu-
ment must be closely examined,

Petitioner does not argue that a police officer
should refrain from making any investigation of sus-
picious circumstances until such time as he has prob-
able cause to make an arrest; nor does he deny that
police officers in properly discharging their investi-
gative function may find themselves confronting per-
sons who might well be armed and dangerous. More-
over, he does not say that an officer is always unjusii-
fied in searching a suspect to discover weapons. Ra-
ther, he says it is unreasonable for the policeman to
take that step until such time as the situation evolves
to a point where there is probable cause (o make an
arrest. When that point has been reached, petiticner
would concede the officer's right 1o conduct a search
of the suspect for weapons, fruits or instrumentalities
of the crime, or ‘mere’ evidence, incident to the ar-
rest.

[22]]23] There are two weaknesses in this line of
reasoning however. First, it fails to take account of
traditional limitations upon the scope of searches, and
thus recognizes no distinction in purpose, character,
and extent between a search incident to an arrest and
a limited search for weapons. The former, although
justified in part by the acknowledged necessity to
protect the arresting officer from assault with a con-
cealed weapon, Preston v, United Siates, 376 U.S.
364, 367. 84 S.C1. 881, 883, 11 L.Ed.2d 777 (1964),
is also justified on other grounds, ibid., and can there-
fore involve a relatively exiensive exploration of the
person. A search for weapons in the absence of prob-
able cause to *26 arrest, however, must, like any oth-
er search, be strictly circumscribed by the exigencies
which justify its initiation. Warden v. Havden. 387
U.S. 294, 310. 87 S.Ci. 1642, 1632, 18 L.Ed.2d 782
(1967) (Mr. Justice Fortas, concurring). Thus it must
be limited to that which is necessary for the discovery
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of weapons which might be used to harm the officer
or others nearby, and may realistically be character-
ized as something less than a ‘full’ search, even
though it remains a serious intrusion.

{24]125]1 A second, and related, objection to peti-
tioner's argument is that it assumes that the law of
arrest has already worked out the balance between
the particular interests involved here—the neutraliza-
tion of danger to the policeman in the investigative
circumstance and the sanctity of the individual. But
this is not so. An arrest is a wholly different kind of
intrusion upon individual freedom from a limited
search for weapons, and the interests each is designed
to serve are likewise quite different. An arrest is the
initial stage of a criminal prosecution. It is intended
to vindicate society's interest in having its laws
obeyed, and it is inevitably accompanied by future
interference with the individual's freedom of move-
ment, whether or not trial or conviction ultimately
follows."™ The protective search for weapons, on
the other hand, constitutes a brief, though far from
inconsiderable, intrusion upon the sanctity of the per-
son. It does not follow that because an officer may
lawfully arrest a person only when he is apprised of
facts sufficient to warrant a belief that the person has
committed or is committing a crime, the officer is
equally unjustified, absent that kind of evidence, in
making any intrusions shott of an arrest. Moreover, a
perfectly reasonable apprehension of danger may
arise long before the officer is possessed of **1883
adequate information to justify taking a person into
custody for *27 the purpose of prosecuting him for a
crime. Pelitioner's reliance on cases which have
worked out standards of reasonableness with regard
to ‘seizures’ constituting arrests and searches incident
thereto is thus misplaced. It assumes that the interests
sought to be vindicated and the invasions of personal
security may be equated in the two cases, and thereby
ignores a vital aspect of the analysis of the reasona-
bleness of particular types of conduct under the
Fourth Amendment. See Camara v. Municipal Court,
supra.

[FN22. See generally W. LaFave, Armest—
The Decision to Take a Suspect into Custo-
dy 1—13 {1965).

|26] Our evaluation of the proper balance that
has to be struck in this type of case leads us to con-
clude that there must be a narrowly drawn authority
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to permit a reasonable search for weapons for the
protection of the police officer, where he has reason
to believe that he is dealing with an armed and dan-
gerous individual, regardless of whether he has prob-
able cause to arrest the individual for a crime. The
officer need not be absolutely certain that the indi-
vidual is armed; the issue is whether a reasonably
prudent man in the circumstances would be warrant-
ed in the belief that his safety or that of others was in
danger. Cf. Beck v. State of Ohio, 379 U.S. 89, 91,

%5 §.C1. 223, 226. 13 L.Ed.2d 142 (1964); Brincsar

v. United States, 338 U.S. 160, 174—176. 69 S.C1,
1302. 1311, 93 L.Ed. 1879 (1949); Stacey v. Emery.
97 U.S. 642, 645. 24 L.Ed. 1035 (1878).1223 And in
determining whether the officer acted reasonably in
such circumstances, due weight must be given, not to
his inchoate and unparticularized suspicion or
‘hunch,” but to the specific reasonable inferences
which he is entitled to draw from the facts in light of
his experience. Cf. Brinegar v. United States, supra.

FNZ3. See also cases cited in n. 18, supra.

v,

[27] We must now examine the conduct of Of-
ficer McFadden in this case to determine whether his
search and seizure of petitioner were reasonable, both
at their inception*28 and as conducted. He had ob-
served Terry, together with Chilton and another man,
acting in a manner he took (o be preface 1o a ‘stick-
up.” We think on the facts and circumstances Officer
McFadden detailed before the trial judge a reasonably
prudent man would have been warranted in believing
petitioner was armed and thus presented a threat to
the officer's safety while he was investigating his
suspicious behavior. The actions of Terry and Chilton
were consistent with McFadden's hypothesis that
these men were contemplating a daylight robbery—
which, it is reasonable 10 assume, would be likely to
involve the use of weapons—and nothing in their
conduct from the time he first noticed them until the
time he confronted them and identified himself as a
police officer gave him sufficient reason 10 negate
that hypothesis. Although the trio had departed the
original scene, there was nothing to indicate aban-
donment of an intent t0 commit a robbery at some
point. Thus, when Officer McFadden approached the
three men gathered before the display window at
Zucker's store he had observed enough to make it
quite reasonable to fear that they were armed; and
nothing in their response to his hailing them, identify-
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ing himself as a police officer, and asking their
names served to dispel that reasonable belief. We
cannot say his decision at that point to seize Terry
and pat his clothing for weapons was the product of a
volatile or inventive imagination, or was undertaken
simply as an act of harassment; the record evidences
the tempered act of a policeman who in the course of
an investigation had to make a quick decision as 1o
how to protect himself and others from possible dan-
ger, and took limited steps to do so.

[2811291[30] The manner in which the seizure
and search were conducted is, of course, as vital a
part of the inquiry as whether they were warranted at
all. The Fourth Amendment proceeds as much by
limitations upon the *29 scope of governmen-
tal**1884 action as by imposing preconditions upon
its initiation. Compare Katz v. United States, 389
U.S. 347, 354356, 88 S.Ct. 507, 514, 1Y 1.Ed.2d
376 (1967). The entire deterrent purpose of the rule
excluding evidence seized in violation of the Fourth
Amendment rests on the assumption that ‘limilations
upon the fruit to be gathered tend to limit the quest
itself.” United States v, Poller. 43 £.2d 911, 914, 74
ALR. 1382 (C.A2d Cir. 1Y30); see, e.g., Linkleter
v. Walker, 381 U.S. 618, 629—635. 85 S.Ci. 1731,
1741, 14 L.Ed.2d 601 (1965); Mapp v. Ohio. 367
US. 643, Bl S.Ci. 1684 6 L.Ed.2d 1081 (1961);
Elkins v. United Sunes, 364 U.S. 206, 216-—221. 80
S.Ct. 1437, 1446, 4 L Ed.2d 1669 (1960). Thus, evi-
dence may not be introduced if it was discovered by
means of a seizure and search which were not rea-
sonably related in scope to the justification for their
initiation Warden v. Hayden, 387 U.S. 294, 310, 87
S.CuL 1642, 1652, 18 L.EJ.2d 782 (1967) (Mr. Justice
Fortas, concurring),

[31] We need not develop at length in this case,
however, the limiations which the Fourth Amend-
ment places upon a protective seizure and search for
weapons. These limitations will have to be developed
in the concrete factual circumstances of individual
cases. See Sibron v. New York, 392 U.S. 40. 88 5.CL.
1889, 1912, 30 L.Ed.2d 917 decided today. Suffice it
lo note that such a search, unlike a search without a
warrant incident to a lawful arrest, is not justified by
any need to prevent the disappearance or destruction
of evidence of crime. See Preston v. United States,
376 U.S. 364, 367, 84 S.Ci. 1642, 1652, 18 L.Ed.2d
782 (1964). The sole justification of the search in the
present situation is the protection of the police officer
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and others nearby, and it must therefore be confined
in scope to an intrusion reasonably designed to dis-
cover guns, knives, clubs, or other hidden instru-
ments for the assault of the police officer.

{32| The scope of the search in this case presents
no serious problem in light of these standards. Officer
McFadden patied down the outer clothing of petition-
er and his two companions. He did not place his
hands in their pockets or under the outer surface of
their garments until he had *30 felt weapons, and
then he merely reached for and removed the guns. He
never did invade Katz' person beyond the outer sur-
faces of his clothes, since he discovered nothing in
his patdown which might have been a weapon. Of-
ficer McFadden confined his search strictly to what
was minimally necessary 1o learn whether the men
were armed and to disarm them once he discovered
the weapons. He did not conduct a general explorato-
ry search for whatever evidence of criminal activity
he might find.

V.

|321{34] We conclude that the revolver seized
from Terry was properly admitted in evidence against
him. At the time he seized petitioner and searched
him for weapons, Officer McFadden had reasonable
grounds to believe that petitioner was armed and
dangerous, and it was necessary for the protection of
himself and others to take swift measures to discover
the true facts and neutralize the threat of harm if it
materialized. The policeman carefully restricted his
search to what was appropriate to the discovery of the
particular items which he sought. Each case of this
sort will, of course, have to be decided on its own
facts. We merely hold today that where a police of-
ficer observes unusual conduct which leads him rea-
sonably to conclude in light of his experience that
criminal activity may be afoot and that the persons
with whom he is dealing may be armed and presently
dangerous, where in the course of investigating this
behavior he identifies himself as a policeman and
makes reasonable inquiries, and where nothing in the
initial stages of the encounter serves to dispel his
reasonable fear for his own or others' safety, he is
entitled for the protection of himself and **1885 oth-
ers in the area to conduct a carefully limited search of
the outer clothing of such persons in an attempt to
discover weapons which might be used to assault
him. *31 Such a search is a reasonable search under
the Fourth Amendment, and any weapons seized may

Page 13

properly be introduced in evidence against the person
from whom they were taken,

Affirmed.
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Supreme Court of the United States
FLORIDA, Petitioner,
2
JL.

No. 98-1993.
Argued Feb. 29, 2000,
Decided March 28, 2000,

Juvenile being tried on weapons charge moved to
suppress evidence. The Circuit Court of Dade Coun-
ty, Steve Levine, I, granted motion, and state ap-
pealed. The District Count of Appeal, 689 Su.2d
L116.reversed. Juvenile petitioned for review, and the
Florida Supreme Court, 727 Su.2d 204, reversed the
court of appeal. After granting state's petition for
certiorari, the Supreme Court, Justice Ginsburs, held
that anonymous tip lacked sufficient indicia of relia-
bility to establish reasonable suspicion for 7erm in-
vestigatory stop.

Decision of Florida Supreme Court affirmed.

Justice Kennedy filed concurring opinion in
which Chief Justice Rehnguist joined.

GINSBURG, J., delivered the opinion for a
unanimous Court. KENNEDY, I., filed a concurring
opinion, in which REHNQUIST, C.J., joined, post, p.
1380.

Michael J. Neimand, Miami, FL, for petitioner.

Irving L. Gornstein, Washington, DC, for the United
Siates as amicus curiae, by special leave of the Court,

Harvey J. Sepler, Miami, FL, for respondent.

For U.S. Supreme Court briefs, see:1999 WL
1259993 {Pet.Brief)2000 WL 140926
(Resp.Brief)2000 WL 207021 (Reply.Brief)

*268 Justice GINSBURG delivered the opinion of
the Court.

The question presented in this case is whether an
anonymous lip that a person is carrying a gun is,
without more, sufficient to justify a police officer's
stop and frisk of that person. We hold that it is not.

1

Cn October 13, 1995, an anonymous caller re-
ported to the Miami-Dade Police that a young black
male standing at a particular bus stop and wearing a
plaid shirt was carrying a gun. App. 1o Pet. for Cent.
A—40 w0 A-41. So far as the record reveals, there is
no audio recording of the tip, and nothing is known
about the informant. Sometime afier the police re-
ceived the tip—the record does not say how long—
two officers were instructed (o respond. They arrived
at the bus stop about six minuies later and saw three
black males “just hanging out [there].” /d., at A—42.
One of the three, respondent J.L., was wearing a plaid
shirt. /d., at A—41. Apart from the lip, the officers had
no reason (o suspect any of the three of illegal con-
duct. The officers did not see a firearm, and J.L.
made no threatening or otherwise unusual move-
ments, /d., at A—42 to A~44. One of the officers ap-
proached J.L., told him to put his hands up on the bus
stop, frisked him, and seized a gun from J.L.'s pocket.
The second officer frisked the other two individuals,
against whom no allegations had been made, and
found nothing.

*269 I.L., who was at the time of the frisk “10
days shy of his 16th birth [day),” Tr. of Oral Arg. 6,
was charged under state law with carrying a con-

- cealed firearm without a license and possessing a

firearm while under the age of 18. He moved to sup-
press the gun as the fruit of an unlawful search, and
the trial court granted his motion. The intermediate
appellate court reversed, but the Supreme Couri of
Florida**1378 quashed that decision and held the
search invalid under the Fourth Amendment. 727

So.2d 204 (1998).

Anonymous tips, the Florida Supreme Cournt
stated, are generally less reliable than tips from
known informants and can form the basis for reason-
able suspicion only if accompanied by specific indi-
cia of reliability, for example, the correct forecast of
a subject’s * ‘not easily predicted’ ™ movements. /.,
at 207 (quoting Alabama v. White, 496 U.S. 325, 332,
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110 S.Cr. 2412, 110 L.Ed.2d 301 (1990)). The tip
leading to the frisk of J.L., the court observed, pro-
vided no such predictions, nor did it contain any oth-
er qualifying indicia of reliability. 727 S0.2d. a1 207
208. Two justices dissented. The safety of the police
and the public, they maintained, justifies a “firearm
exception” to the general rule barring investigatory
stops and frisks on the basis of bare-boned anony-
mous tips. fd., at 214-215

Seeking review in this Court, the State of Florida
noted that the decision of the State's Supreme Court
conflicts with decisions of other courts declaring sim-
ilar searches compatible with the Fourth Amendment.
See, e.g., United States v. DeBerrv, 76 F.3d 8%4.
BR6-887 (C.A.7 1996); Unired States v. Clipper, 973
F.2d 944, 951 (C.A.D.C.1992), We granted certiorari,
528 U.S. 963, 120 S.Ct. 395, 145 L.Ed.2d 308
(14999), and now affirm the judgment of the Florida
Supreme Court.

Il
Our “stop and frisk” decisions begin with Jerrv
v. Ohio. 392 IS, |, 88 §.Ct. 1868, 20 [.Ed.2d 889
(1968). This Court held in Terr:

“[W]here a police officer observes unusual conduct
which leads him reasonably to conclude in light of
his *270 experience that criminal activity may be
afoot and that the persons with whom he is dealing
may be armed and presently dangerous, where in
the course of investigating this behavior he identi-
fies himself as a policeman and makes reasonable
inquiries, and where nothing in the initial stages of
the encounter serves to dispel his reasonable fear
for his own or others' safety, he is entitled for the
protection of himself and others in the area to con-
duct a carefully limited search of the outer clothing
of such persons in an attempt 10 discover weapons
which might be used to assault him.” /.. at 30. 88
S.CL. 1868,

| L] In the instant case, the officers' suspicion that
J.L. was camying a weapon arose not from any ob-
servations of their own but solely from a call made
from an unknown location by an unknown caller,
Unlike a tip from a known informant whose reputa-
tion can be assessed and who can be held responsible
if her allegations turn out to be fabricated, see Adums
v. Williams, 407 U.S. 143, 146-147. 92 S.C1. 1921,
33 L.Ed.3d 612 (1972), “an anonymous tip alone

seldom demonstrates the informant's basis of
knowledge or veracity,” Alabama v. White, 196 U.S.,
al 329, 110 8.C1._ 2412, As we have recognized, how-
ever, there are situations in which an anonymous tip,
suitably corroborated, exhibits “sufficient indicia of
reliability to provide reasonable suspicion to make
the investigatory stop.” fd. al 327, 110 §.C. 2412,
The question we here confront is whether the tip
pointing to J.L. had those indicia of reliability.

In iVhire, the police received an anonymous tip
asserling that a woman was carrying cocaine and
predicting that she would leave an apartment building
at a specified time, get into a car matching a particu-
lar description, and drive 10 a named motel, /bid.
Standing alone, the tip would not have justified a
Terry stop. 496 U.S.. a1 329, 110 §.C1. 2412. Only
after police observation showed that the informant
had accurately predicted the woman's movemenis, we
explained, did it become reasonable to think the tip-
ster had inside knowledge about the suspect and
therefore to credit his assertion about the cocaine.
%271 [d.. w1 332, 110 S.Ci. 2412, **1379 Although
the Court held that the suspicion in Wiir¢ became
reasonable after police surveillance, we regarded the
case as borderline. Knowledge about a person's future
movements indicates some familiarity with that per-
son's affairs, but having such knowledge does not
necessarily imply that the informant knows, in par-
ticular, whether that person is carrying hidden con-
traband. We accordingly classified Wiite as a “close
case.” [bid.

[2] The tip in the instant case lacked the moder-
ate indicia of reliability present in 1iire and essential
to the Court’s decision in that case. The anonymous
call concerning J.L. provided no predictive infor-
mation and therefore left the police without means to
test the informant’s knowledge or credibility. That the
allegation about the gun turned out to be correct does
not suggest that the officers, prior to the frisks, had a
reasonable basis for suspecting J.L. of engaging in
unlawful conduct: The reasonableness of official sus-
picion must be measured by what the officers knew
before they conducted their search. All the police had
10 go on in this case was the bare report of an un-
known, unaccountable informant who neither ex-
plained how he knew about the gun nor supplied any
basis for believing he had instde information about
J.L. If Wiire was a close case on the reliability of
anonymous tips, this one surely falls on the other side
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of the line.

Florida contends that the tip was reliable because
its description of the suspect’s visible attributes
proved accurate: There really was a young black
male wearing a plaid shirt at the bus stop. Brief for
Petitioner 20-21. The United States as amicus curiae
makes a similar argument, proposing that a stop and
frisk should be permitted “when (1) an anonymous
tip provides a description of a particular person at a
particular location illegally carrying a concealed fire-
arm, (2) police promptly verify the pertinent details
of the tip except the existence of the firearm, and (3)
there are no factors that cast doubt on the reliability
of the tip....” Brief *272 for United States 16. These
contentions misapprehend the reliability needed for a
tip to justify a Tern stop.

L] An accurate description of a subject’s readily
observable location and appearance is of course reli-
able in this limited sense: It will help the police cor-
rectly identify the person whom the tipster means to
accuse. Such a tip, however, does not show that the
tipster has knowledge of concealed criminal activity.
The reasonable suspicion here at issue requires that a
tip be reliable in its assertion of illegality, not just in
its tendency to identify a determinate person. Cf, 4
W. LaFave, Search and Seizore § 9.4¢h), p. 213 (3d
cd.1996) (distinguishing reliability as to identifica-
tion, which is often important in other criminal law
contexts, from reliability as to the likelihood of crim-
inal activity, which is central in anonymous-tip cas-
es).

A second major argument advanced by Florida
and the United States as amicus is, in essence, that
the standard 7errv analysis should be modified 1o
license a “firearm exception.” Under such an excep-
tion, a tip alleging an illegal gun would justify a stop
and frisk even if the accusation would fail siandard
pre-search reliability testing. We decline to adopt this
position,

|41 Firearms are dangerous, and extraordinary
dangers sometimes justify unusual precautions, Qur
decisions recognize the serious threat that armed
criminals pose to public safety; Terry ‘s rule, which
permits protective police searches on the basis of
reasonable suspicion rather than demanding that of-
ficers meet the higher standard of probable cause,
responds to this very concern. See 392 U.S., ai 30, #8

3.Ct. 1868, But an automatic firearm exception to our
established reliability analysis would rove too far.
Such an exception would enable any person seeking
to harass another to set in motion an intrusive, embar-
rassing **1380 police search of the targeted person
simply by placing an anonymous call falsely report-
ing the target's unlawful carriage of a gun. Nor could
one securely confine such an exception to allegations
involving firearms. *273 Several Courts of Appeals
have held it per se foreseeable for people carrying
significant amounts of illegal drugs to be carrying
guns as well. See, e.g., Usited Siares v. Sukvi. 160
F.3d 164, 169 (C. A4 1998); United States v. Dean
39 FAd_1479, 1490. n. 20 (C.A.5 1995Y; Unired
States v. Qdom, 13 F.3d 949, 959 (CA.6 1994):
United States v. Martinez, 958 F.2d 217, 219 {C. A8
1992). If police officers may properly conduct Terryv
frisks on the basis of bare-boned tips about guns, it
would be reasonable to maintain under the above-
cited decisions that the police should similarly have
discretion to frisk based on bare-boned tips about
narcotics. As we clarified when we made indicia of
reliability critical in Adans and Wirire, the Fourth
Amendment is not so easily satisfied. Cf. Richards v.
Wisconsin, 520 U.S. 385, 393-394, 117 S.CL. 1416,
137 L.Ed.2d 615 (1997) (rejecting a per se exception
to the “knock and announce” rule for narcotics cases
partly because “the reasons for creating an exception
in one category [of Fourth Amendment cases] can,
relatively easily, be applied to others,” thus allowing
the exception to swallow the rule)..>=

FIN* At oral argument, petitioner also ad-
vanced the position that J.L.'s youth made
the stop and frisk valid, because it is a crime
in Florida for persons under the age of 21 to
carry concealed firearms, See Fla. Stat. §
790.0F (1997) (carrying a concealed weapon
without a license is a misdemeanor), §
790.06(2)(b) (only persons aged 21 or older
may be licensed to carry concealed weap-
ons). This contention misses the mark. Even
assuming that the arresting officers could be
sure that J.L. was under 21, they would have
had reasonable suspicion that J.L. was en-
gaged in criminal activity only if they could
be confident that he was carrying a gun in
the first place. The mere fact that a tip, if
true, would describe illegal activity does not
mean that the police may make a Terry stop
without meeting the reliability requirement,
and the fact that J.L. was under 21 in no way
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made the gun tip more reliable than if he had
been an adult.

The facts of this case do not require us to specu-
late about the circumstances under which the danger
alleged in an anonymous tip might be so great as to
Justify a search even without a showing of reliability.
We do not say, for example, that a report of a person
carrying a bomb need bear the *274 indicia of relia-
bility we demand for a report of a person carrying a
firearm before the police can constitutionally conduct
a frisk. Nor do we hold that public safety officials in
quarters where the reasonable expectation of Fourth
Amendment privacy is diminished, such as airports,
see Florida v. Rodrivuez, 469 U.S. 1, 105 §.CL 308,
83 L.Ed.2d 165 (1984) (per curiam ), and schools,
see New Jersey v, TLO.. 469 U.S. 325, 105 8.CL
733, 83 L.Ed.2d 720 (1985), cannot conduct protec-
tive searches on the basis of information insufficient
to justify searches elsewhere.

Finally, the requirement that an anonymous tip
bear standard indicia of reliability in order to justify a
stop in no way diminishes a police officer's preroga-
live, in accord with 7erry, to conduct a protective
search of a person who has already been legitimately
stopped. We speak in today's decision only of cases
in which the officer's authority to make the initial
slop is at issue. In that context, we hold that an anon-
ymous tip lacking indicia of reliability of the kind
contemplated in Adums and Wiire does not justify a
stop and frisk whenever and however it alleges the
illegal possession of a firearm,

The judgment of the Florida Supreme Court is
affirmed.

It is 50 ordered.
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Supreme Court of the United States
ILLINOIS, Petitioner,
v.
William aka Sam WARDLOW,

No. 98-1036.
Argued Nov. 2, 1999,
Decided Jan, 12, 2000.

Defendant was convicted in the Circuit Court,
Cook County, Fred G. Suria. Ir, ., of unlawful use
of weapon by felon. Defendant appealed. The Illinois
Appellate Court. 287 1LApp.3d 367, 222 1il.Dec.
638. 678 N.E.2d 63.reversed. State appealed. The
Winois Supreme Court, 183 111.2d 306, 233 1Il.Dec.
634. 701 N.E.2d 484. affirmed. Certiorari was grant-
ed. The Supreme Court, Chief Justice Rehnguist, held
that stop was supported by reasonable suspicion.

Reversed and remmanded.

Justice Sicvens concurred in part and dissented
in part and filed opinion in which Justices Souter,
Gunsbure and Breyer joined.

REHNQUIST, C.J., delivered the opinion of the
Court, in which (CONNOR, SCALIA, KENNEDY,
and THOMAS, JI., joined. STEVENS, I, filed an an
opinion concurring in part and dissenting in part, in
which SOUTER, GINSBURG, and BREYER, II.,
Jjoined, post, p. 677.

Richard A. Devine, for petitioner.

Malcolm L. Stewart, Washington, DC, for the United
States as amicus curiae by special leave of Court.

James B. Koch, Chicago, IL, for the respondent.

Chief Justice REHNQUIST delivered the opinion of
the Court.

Respondent Wardlow fled upon seeing police of-
ficers patrolling an area known for heavy narcolics

trafficking. Two of the officers caught up with him,
stopped him and conducted a protective patdown
search for weapons. Discovering a .38-caliber hand-
gun, the officers arrested Wardlow, We hold that the
officers’ stop did not violate the Fourth Amendment
to the United States Constitution.

On September 9, 1995, Officers Nolan and Har-
vey were working as uniformed officers in the special
operations section of the Chicago Police Department,
The officers were driving the last car of a four car
caravan converging on an area known for heavy nar-
cotics trafficking in order to investigate drug transac-
tions. The officers were traveling together because
they expected to find a crowd of people in the area,
including lookouts and customers.

As the caravan passed 4035 West Van Buren,
Officer Nolan observed respondent **675 Wardlow
standing next to the building *122 holding an opaque
bag. Respondent looked in the direction of the offic-
ers and fled. Nolan and Harvey turned their car
southbound, watched him as he ran through the
gangway and an alley, and eventually cornered him
on the street. Nolan then exited his car and stopped
respondent. He immediately conducted a protective
patdown search for weapons because in his experi-
ence it was common for there to be weapons in the
near vicinity of narcotics transactions. During the
frisk, Officer Nolan squeezed the bag respondent was
carrying and felt a heavy, hard object similar to the
shape of a gun. The officer then opened the bag and
discovered a .38-caliber handgun with five live
rounds of ammunition. The officers arrested Ward-
low.

The Illinois trial court denied respondent's mo-
tion to suppress, finding the gun was recovered dur-
ing a lawful stop and frisk. App. 14. Following a
stipulated bench trial, Wardlow was convicted of
unlawful use of a weapon by a felon. The Illinois
Appellaie Court reversed Wardlow's conviction, con-
cluding that the gun should have been suppressed
because Officer Nolan did not have reasonable suspi-
cion sufficient to justify an investigative stop pursu-
ant to Terrvy . Ohio, 392 U.S. 1. 88 S.C1. 1868, 20
L.Ed.2d 889 (1968). 287 1ll. App.3d 367, 222 IIL.Dcc.
638. 678 N.E.2d 63 (1997},
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The Illinois Supreme Court agreed. 183 []l.2d
306, 233 11l.Dec. 634, 701 N.E.2d 484 (1998). While
rejecting the Appellate Court's conclusion that Ward-
low was not in a high crime area, the Illinois Su-
preme Court determined that sudden flight in such an
area does nol create a reasonable suspicion justifying
a Terry stop. 183 [11.2d. a1 310, 233 1l.Dec. 634. 701
N.E.2d. at 486. Relying on Florida v._Rover, 460
U.S. 491, 103 S.C1. 1319, 75 L.Ed.2d 229 (1983), the
court explained that although police have the right to
approach individuals and ask questicns, the individu-
al has no obligation to respond. The person may de-
cline to answer and simply go on his or her way, and
the refusal to respond, alone, does not provide a legit-
imate basis for an investigative stop. 183 0l1.2d. a
311=352. 233 Tl1.Dec. 634, 701 N.E.2d, at 486487,
*123 The court then determined that flight may simp-
ly be an exercise of this right to “go on one's way,”
and, thus, could not conslitute reasonable suspicion
justifying a Terry stop. 183 T11.2d. a1 312, 233 11].Dec.
634, 701 N.E.2d, a1 487.

The Illinois Supreme Court also rejected the ar-
gument that flight combined with the fact that it oc-
curred in a high crime area supported a finding of
reasonable suspicion because the “high crime area”
factor was not sufficient standing alone to justify a
Terry stop. Finding no independently suspicious cir-
cumstances 10 support an investigatory detention, the
court held that the stop and subsequent arrest violated
the Fourth Amendment. We granted certiorari, 326
U.S. 1097, 119 S.Ct. 1573, 143 L.Ed.2d 669 {1999),

and now reverse.x!

ENI. The state courts have differed on
whether unprovoked flight is sufficient
grounds to constitule reasonable suspicion.
See, e.g., State v. Anderson, 155 Wis.2d 77,
454 N.W.2d 763 (1990) (flight alone is suf-
ficient); Plart v. Stre. 589 N.E2d 222
(Ind. 1992} (same); Harris _v. State. 205
Ga.App. 813. 423 S E.2d 723 (1992) (flight
in high crime area sufficient); Srare v Hicks,
241 Neb. 357. 488 N.W.2d 3359 (1992)
(flight is not enough); Stare v. Tucker. 136
N.J. 158, 642 A.2d 401 {1994) (same); Peo-
ple v, Shabaz, 424 Mich. 42, 378 N.W.2d
451 (1985) (same); People v. Wilson, 784
P.2d 325 (Colv.1989) (same).

This case, involving a brief encounter between a
citizen and a police officer on a public street, is gov-
erned by the analysis we first applied in Terry. In
Terry, we held that an officer may, consistent with
the Fourth Amendment, conduct a brief, investigatory
stop when the officer has a reasonable, articulable
suspicion that criminal activity is afoot. 392 U.S.. ut
30, 88 S.Cu._1868. While “reasonable suspicion” is a
less demanding standard than probable cause and
requires a showing considerably less than preponder-
ance of the evidence,**676 the Fourth Amendment
requires at least a minimal level of objective justifica-
tion for making the stop. United States v._Sokolow,
490 U.8. 1.7, 109 S.Ct. 1581, 104 L.Ed.2d | {}198Y),
The officer must be able *124 to articulate more than
an “inchoate and unparticularized suspicion or
‘*hunch’ " of criminal activity. Terry, supra,_a 27, 88
5.CL L868, L2

FN2. We granted certiorari solely on the
question whether the initial stop was sup-
ported by reasonable suspicion. Therefore,
we express no opinion as to the lawfulness
of the frisk independently of the stop.

[1112] Nolan and Harvey were among eight of-
ficers in a four-car caravan that was converging on an
area known for heavy narcotics trafficking, and the
officers anticipated encountering a large number of
people in the area, including drug customers and in-
dividuals serving as lookouts. App. 8. It was in this
context that Officer Nolan decided to investigate
Wardlow afier observing him flee. An individual's
presence in an area of expected criminal activity,
standing alone, is not enough to support a reasonable,
particularized suspicion that the person is committing
acrime. Brown v. Texas, 443 U.S. 47, 99 S.C1, 2637.
61 L.Ed.2d 357 {197Y). But officers are not required
to ignore the relevant characteristics of a location in
determining whether the circumstances are sufficient-
ly suspicious to warrant further investigation. Ac-
cordingly, we have previously noted the fact that the
stop occurred in a “high crime area” among the rele-
vant contextual considerations in a Terry analysis.
Adams v, Williams, 407 U.S, 143, 144 147148, 92
S.Ci 1921, 32 L.EA.2d 612 (1972).

(3] In this case, moreover, it was not merely re-
spondent's presence in an area of heavy narcotics
trafficking that aroused the officers' suspicion, but his
unprovoked flight upon noticing the police. Our cases
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have also recognized that nervous, evasive behavior
is a pertinent factor in determining reasonable suspi-
cion. {fnitgd States v, Brignoni—Ponge, 422 U.S.
B73. 885 95 S.Ci. 2574, 45 L.Ed.2d 607 (1975);
Florida v. Rodrigues, 469 U.S. 1, 6. 105 S.C1._ 308,
83 L.Ed.2d 165 {1984) {per curiam); United States v.
Sokofow. supra, at 8-9. 109 S.Cr. 1581. Headlong
flight—wherever it occurs—is the consummate act of
evasion: It is not necessarily indicative of wrongdo-
ing, but it is certainly suggestive of such. In review-
ing the propriety of an officer's conduct, courts do not
have available empirical studies dealing with infer-
ences drawn from suspicious *125 behavior, and we
cannot reasonably demand scientific certainty from
judges or law enforcement officers where none ex-
ists. Thus, the determination of reasonable suspicion
must be based on commonsense judgments and infer-
ences about human behavior. See Unired Srares v,
Cortez, 449 U.S. 411, 41R. 101 S.Ct. 690. 66 L.Ed.2d
621 (1981). We conclude Officer Nolan was justified
in suspecting that Wardlow was involved in criminal
activity, and, therefore, in investigating further.

Such a holding is entirely consistent with our de-
cision in Florida v._Rover, 460 U.S. 491. 103 S.CL
1319, 75 L.Ed.2d 229 (1983), where we held that
when an officer, without reasonable suspicion or
probable cause, approaches an individual, the indi-
vidual has a right 1o ignore the police and go about
his business. /d.. a1 498. 103 S.Ci._[31Y. And any
“refusal to cooperate, without more, does not furnish
the minimal level of objective justification needed for
a delention or seizure.” Florida v, Bostick, 501 U.S,
428 437, 111 S.Ct. 2382, 115 L.Ed.2d 389 {1991).
But unprovoked flight is simply not a mere refusal to
cooperate. Flight, by its very nature, is not “going
about one's business”; in fact, it is just the opposite.
Allowing officers confronted with such flight to stop
the fugitive and investigate further is quite consistent
with the individual's right to go about his business or
to stay put and remain silent in the face of police
questioning.

**677 Respondent and amici also argue that
there are innocent reasons for flight from police and
that, therefore, flight is not necessarily indicative of
ongoing criminal activity. This fact is undoubtedly
true, but does not establish a violation of the Fourth
Amendment. Even in Terry, the conduct justifying
the stop was ambiguous and susceptible of an inno-
cent explanation. The officer observed two individu-

als pacing back and forth in front of a store, peering
into the window and periodically conferring. 392
U.S.. at 5-6. 88 S.C1. 1868. All of this conduct was
by itself lawful, but it also suggested that the individ-
uals were casing the store for a planned robbery. Ter-
ry tecognized that the officers could detain the indi-
viduals to resolve the ambiguity. /.. at 30. 88 §.CL.
1868.

*126 In allowing such detentions, Terry accepts
the risk that officers may stop innocent people. In-
deed, the Fourth Amendment accepts that risk in
connection with more drastic police action; persons
arrested and detained on probable cause to believe
they have committed a crime may turn out to be in-
nocent, The Terry stop is a far more minimal intru-
sion, simply allowing the officer to briefly investigate
further. If the officer does not learn facts rising 1o the
level of probable cause, the individual must be al-
lowed 1o go on his way. But in this case the officers
found respondent in possession of a handgun, and
arrested him for violation of an Illinois firearms stat-
ute. No question of the propriety of the arrest itself is
before us.

The judgment of the Supreme Court of Illinois is
reversed, and the cause is remanded for further pro-
ceedings not inconsistent with this opinion.

It is 50 ordered.
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Defendant's motion to suppress seizure of crack
cocaine from defendant’s person was denied by the
District Court, Hennepin County, and defendant ap-
pealed. The Minnesota Court of Appeals, 469
N.W.2d 462, reversed. The State appealed. The Min-
nesola Supreme Court, 481 N.W.2d 84il. affirmed.
The State's petition for certiorari was granted. The
Supreme Court, Justice Whiic, held that: (1) police
may seize nonthreatening contraband detected
through the sense of touch during protective patdown
search so long as the search stays within the bounds
marked by Terry, and (2) search of defendant’s jacket
exceeded tawful bounds marked by Terry when of-
ficer determined that the lump was contraband only
after squeezing, sliding and otherwise manipulating
the contents of the defendant's pocket, which officer
already knew contained no weapon.

Affirmed.

Justice Scalia filed a concurring opinion.

The Chief Justice filed an opinion concurring in
part and dissenting in part, in which Justice
Blackmun and Justice Thomas joined.

Michael Q. Freeman, Hennepin Co. Atty., Beverly |
Wolle, Asst. Co. Atty., Minneapolis, MN, for peti-
tioner.

Richard H. Seamon, Washington, DC, for the U.S., as
amicus curiae by special leave of Court.

Peter W. Gorman, Minneapolis, MN, for respondent.

Justice WHITE delivered the opinion of the Court.

In this case, we consider whether the Fourth
Amendment permits the seizure of contraband de-
tected through a police officer's sense of touch during
a profective patdown search,

I

On the evening of November 9, 1989, two Min-
neapolis police officers were patrolling an area on the
city's north side in a marked squad car. At about 8:15
p.m., one of the officers observed respondent leaving
a 12-unit apartment building on Morgan Avenue
North. The officer, having previously responded to
complaints of drug sales in the building's hallways
and having executed several search warrants on the
premises, considered the building to be a notorious
“crack house.” According o testimony credited by
the trial court, respondent began walking toward the
police but, upon spotting*369 the squad car and mak-
ing eye contact with one of the officers, abruptly
halted and began walking in the opposite direction.
His suspicion aroused, this officer watched as re-
spondent turned and entered an alley on the other side
of the apartment building. Based upon respondent’s
seemingly evasive actions and the fact that he had
just left a building known for cocaine traffic, the of-
ficers decided to stop respondent and investigate fur-
ther.

The officers pulled their squad car into the alley
and ordered respondent to stop and submit 0 a
patdown search. The search revealed no weapons, but
the officer conducting the search did take an interest
in a small lump in respondent’s nylon jackel. The
officer later testified:

“[Als I pat-searched the front of his body, I felt a
lump, a small lump, in the front pocket. I examined
it with my fingers and it slid and it felt 1o be a lump
of crack cocaine in cellophane.” Tr. 9 (Feb. 20,
1990).

The officer then reached into respondent’s pocket
and retrieved a small plastic bag containing one fifth
of one gram of crack cocaine.**2134 Respondent
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was arrested and charged in Hennepin County Dis-
trict Court with possession of a controlled substance.

Before trial, respondent moved to suppress the
cocaine. The trial court first concluded that the offic-
ers were justified under Terryv v, Ofiio, 392 US. 1, 88
S.CL 1868, 20 L.Ed.2d 889 (1968), in stopping re-
spondent to investigate whether he might be engaged
in criminal activity. The court further found that the
officers were justified in frisking respondent to en-
sure that he was not carrying a weapon. Finally, anal-
ogizing to the “plain-view” doctrine, under which
officers may make a warrantless seizure of contra-
band found in plain view during a lawful search for
other items, the trial court ruled that the officers' sei-
zure of the cocaine did not violate the Fourth
Amendment:

“To this Court there is no distinction as to which
sensory perception the officer uses to conclude that
the material*370 is contraband. An experienced of-
ficer may rely upon his sense of smell in DWI
stops or in recognizing the smell of burning mari-
juana in an automobile. The sound of a shotgun be-
ing racked would clearly support certain reactions
by an officer. The sense of touch, grounded in ex-
perience and training, is as reliable as perceptions
drawn from other senses. ‘Plain feel,” therefore, is
no different than plain view and will equally sup-
port the seizure here.” App. to Pet. for Cert. C-5.

His suppression motion having failed, respond-
ent proceeded (o trial and was found guilty,

On appeal, the Minnesota Court of Appeals re-
versed. The court agreed with the trial court that the
investigative stop and protective patdown search of
respondent were lawful under 7¢/rv because the of-
ficers had a reasonable belief based on specific and
articulable facts that respondent was engaged in crim-
inal behavior and that he might be armed and danger-
ous. The court concluded, however, that the officers
had overstepped the bounds allowed by Terry in seiz-
ing the cocaine. In doing so, the Court of Appeals
“decline [d] to adopt the plain feel exception” to the
warrant requirement. 469 N.W.2d 462. 466 (1991),

The Minnesota Supreme Court affirmed. Like
the Court of Appeals, the State Supreme Court held
that both the stop and the frisk of respondent were
valid under 7errv, but found the seizure of the co-

caine to be unconstitutional. The court expressly re-
fused “to extend the plain view doctrine to the sense
of touch” on the grounds that “the sense of touch is
inherently less immediate and less reliable than the
sense of sight” and that “the sense of touch is far
more intrusive into the personal privacy that is at the
core of the [Flourth [A]mendment.” 4581 N.W.2d 840,
845 {1992). The court thus appeared to adopt a cate-
gorical rule barring the seizure of any contraband
detected by an officer through the sense of touch dur-
ing a patdown search for weapons. The court further
noted that “[¢]ven if we recognized a ‘plain feel’ ex-
ception,*371 the search in this case would not quali-
fy” because “[t}he pat search of the defendant went
far beyond what is permissible under Terrv™ Id., al
843, 844, n. 1. As the Swate Supreme Court read the
record, the officer conducting the search ascertained
that the lump in respondent’s jacket was contraband
only after probing and investigating what he certainly
knew was not a weapon. See id.. a1 844,

|1l We granted certiorari, 506 U.5. 814, 113
S.Ci. 53, 121 1L.Ed.2d 22 ({1992), to resolve a conflict
among the state and federal courts over whether con-
traband detected through the sense of touch during a
patdown search may be admitted into evidence."™!
We *¥2135 now affirm.

IFN1. Most state and federal courts have rec-
ognized a so-called “plain-feel” or “plain-
touch” corollary to the plain-view doctrine.
See United Steres v, Coleman, 969 F.2d 1726,
132 (CAS 1992); United States v, Salazar,
945 F.2d 47, 51 (CA2 1991), cert. denied,
504 U.S. 923, 112 S.C. 1975, 118 L.Ed.2d
574_(1992); United Srates v. Buchannon,
878 F.2d 1065, 1067 (CA8 1989 United
States v. _Williams, 262 U.S.App.D.C. 112,
119-124 822 F.2d 1174, 1IR1=1 186 (]98T
United States v. Norman, 701 F.2d 295, 297
(CA4). cert. denied, 464 U.S. 820. 104 5.CL
82, 78 L.Ed.2d 92 (1983); People v
Chavers,_33 Cal.3d 462, 471-473, 658 P.2d
96. 102-104 (1983); Dickerson v. State, No.
228. 1993 WL 22025, *2, 1993 Del.LEXIS
12, *=3-*d (Jan, 26. 1993); Stare v. Guy, 172
Wis.2d 86, 101-102, 492 N.W.2d 31). 317-
318 (1992). Some state courts, however, like
the Minnesota court in this case, have reject-
ed such a corollary. See People v. Diaz, #1
N.Y.2d 106. 395 N.Y.8.2d 940, 612 N.E.2d
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298 (19933 Srare v. Collins, 139 Arniz. 434,
435-438. 67Y P.2d 80), 81-84
(CiLApp.1983); People v, McCuarrv, 11
NL.App.3d 421. 432, 296 N.E2d 862. 863
(1973); Srate v, Rhodes, 788 P.2d 1380,
1381 (Okia.Crnim. App.1990);  Srare v
Broadnaxy, 98 Waush.2d 289, 296-301. 654
P.2d 96, 101-103 (19821 ef. Common-
wealth v, Marconi, 408 Pa.Super. 601, 611-
613, and n. 17, 5397 A.2d 616, 621-623. and

n. 17 (19913, appeal denied, 331 Pu. 638,
611 A2d 711 (1992).

FN2. Before reaching the merits of the
Fourth Amendment issue, we must address
respondent's contention that the case is
moot. After respondent was found guilty of
the drug possession charge, the trial court
sentenced respondent under a diversionary
sentencing statute to a 2-year period of pro-
bation. As allowed by the diversionary
scheme, no judgment of conviction was en-
tered and, uvpon respondent's successful
completion of probation, the original charg-
es were dismissed. See Minn.Stat, § 152.18
{1992). Respondent argues that the case has
been rendered moot by the dismissal of the
original criminal charges. We often have ob-
served, however, that “the possibility of a
criminal defendant's suffering ‘collateral le-
gal consequences’ from a sentence already
served” precludes a finding of mootness.
Pennsyvivania v. Minuns, 434 U.S. 106, 108,
n. 3. 98 §.Ct._330. 332, n. 3, 54 L.Ed.2d 331
(1977) (per curiam ), see also Evins v
Lucev, 469 US. 387 391. n. 4. 105 S.CL
830, 833, n. 4. 83 L.Ed.2d 821 {1985}
Sibron v, New York, 392 U.S. 40, 53-38. 88
S.Ci. 1889, [897-1900. 20 I .Ed.2d 917
(1968). In this case, Minnesota law provides
that the proceeding which culminated in
finding respondent guilty “shall not be
deemed a conviction for purposes of dis-
qualifications or disabilities imposed by law
upon conviction of a crime or for any other
purpose.” Minn.Stal. § 152.18 (1992), The
statute also provides, however, that a non-
public record of the charges dismissed pur-
suant to the statute “shall be retained by the
department of public safety for the purpose
of use by the courls in determining the mer-
its of subsequent proceedings” against the

respondent. fbid. Construing this provision,
the Minnesota Supreme Court has held that
“[t]he statute contemplates use of the record
should {a] defendant have ‘future difficulties
with the law.” " Swate v. Goodrich, 256
N.W.2d 306. 512 (1977). Moreover, the
Court of Appeals for the Eighth Circuit has
held that a diversionary disposition under &
152,18 may be included in calculating a de-
fendant's criminal history category in the
event of a subsequent federal conviction.
United States v, Frank, 932 F.2d 700, 701
(1991). Thus, we must conclude that rein-
statement of the record of the charges
against respondent would carry collateral le-
gal consequences and that, thercfore, a live
coniroversy remains.

*37211
A

The Fourth Amendment, made applicable to the
States by way of the Fourteenth Amendment, AMapp
v. Ohio, 367 U.S. 643, 81 S.Ct. 1684, 6 L.Ed.2d 1081
(1961), guarantees “[t]he right of the people to be
secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures.” Time
and again, this Court has observed that searches and
seizures “ ‘conducted outside the judicial process,
without prior approval by judge or magistrate, are per
se unreasonable under the Fourth Amendment—
subject only to a few specifically established and well
delineated exceptions.” " Tfiompson v. Louisiang, 469
U.S. 17. 19-20. 105 S.Cr. 409, 410, 83 L.Ed.2d 246
(1984) (per curiam ) (quoting Kuiz v. Unired States.
389 U.S. 347. 357, 88 §.Cu. 507. 514, 19 L.Ed.2d 576
(1967) (footnotes omitted)); Mincey v. Arizona, 437
U.S. 385. 390. 98 S.Ci. 2408, 2412. 57 L.Ed.2d 290
(1978); see also United States v. Place, 462 1.5, 696,
701. 103 S.Cu. 2037, 2641. 77 L.Ed.2d (10 (1983).
One such exception was *373 recognized in 7oy 1.
Ohiv, 392 U.S. 1, 88 S.C1. 1868, 20 L.Ed.2d 889
(1968), which held that “where a police officer ob-
serves unusual conduct which leads him reasonably
to conclude in light of his experience that criminal
activity may be afoot...,” the officer may briefly stop
the suspicious person and make “reasonable inquir-
ies” aimed at confirming or dispelling his suspicions.
id., 392 U.S.. at 30, 88 5.C1., at 188; see also Adums
v Williams, 407 U.S. 143, 145146, 92 5.C1. 1921,
19221923, 32 L.Ed.2d 612 (1972).
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#2136 [21[3] Ferry further held that “[wlhen an
officer is justified in believing that the individual
whose suspicious behavior he is investigating at close
range is armed and presently dangerous to the officer
or io others,” the officer may conduct a patdown
search “to determine whether the person is in fact
carrying a weapon.” 392 U.S.. at 24. 88 §.Cu,
1881. “The purpose of this limited search is not (o
discover evidence of crime, but to allow the officer to
pursue his investigation without fear of violence....”
Adams, supra,_al 146, 92 §.C1.. at 1923, Rather, a
protective search—permitted without a warrant and
on the basis of reasonable suspicion less than proba-
ble cause—must be strictly “limited to that which is
necessary for the discovery of weapons which might
be used to harm the officer or others nearby.” Terr,
supra,_at 26, 88 S.C1., ot 1882 see also Michigan v,
Loug, 463 US. 1032, 1049, and 1032, n. 16, 103
S.Cr. 3469, 3480-3481, and 3482 n. 16, 77 L.Ed.2d
1201 (1983); Ybarra v. [inois, 444 U.S, 85, 93-94,
100 S.C1. 338, 343-344, 62 L.Ed.2d 238 (1979). If
the protective search goes beyond what is necessary
to determine if the suspect is armed, it is no longer
valid under 7e¢yrv and its fruits will be suppressed.
Sibron v, New York, 392 U8, 40, 65-66. 88 S.CL

1889, 1904, 20 L.Ed.2d 917 (1968).

4] These principles were settled 25 years ago
when, on the same day, the Court announced its deci-
sions in Terry and Sibron. The question presented
today is whether police officers may seize nonthreat-
ening contraband detected during a protective
patdown search of the sort permitted by Terrv. We
think the answer is clearly that they may, so long as
the officers’ search stays within the bounds marked
by Tern.

*374B

We have already held that police officers, at least
under cerlain circumstances, may seize contraband
detected during the lawful execution of a Terry
search. In Michigun v. Long, supra, for example,
police approached a man who had driven his car into
a ditch and who appeared to be under the influence of
some intoxicant. As the man moved 1o reenter the car
from the roadside, police spotted a knife on the floor-
board. The officers stopped the man, subjected him to
a patdown search, and then inspected the interior of
the vehicle for other weapons. During the search of
the passenger compartment, the police discovered an
open pouch containing marijuana and seized it. This

Court upheld the validity of the search and seizure
under 7errv. The Court held first that, in the context
of a roadside encounter, where police have reasona-
ble suspicion based on specific and articulable facts
to believe that a driver may be armed and dangerous,
they may conduci a protective search for weapons not
only of the driver's person but also of the passenger
compartment of the automobile. 463 U.S.. w 1049,
103 5.Cr.. ot 3480-3481. Of course, the protective
search of the vehicle, being justified solely by the
danger that weapons stored there could be used
against the officers or bystanders, must be “limited to
those areas in which a weapon may be placed or hid-
den.” /bid. The Court then held: “If, while conducting
a legitimate 7¢rry search of the interior of the auto-
mobile, the officer should, as here, discover contra-
band other than weapons, he clearly cannot be re-
quired to ignore the contraband, and the Fourth
Amendment does not require its suppression in such
circumstances.” /d., at 1050, 103 S.C.. w 3481: ac-
cord, Sibron, 392 U.S.. at 69-70, 88 S.Ct.. a1 1905-
1906 (WHITE, 1., concurring); i, at 79. 88 S.Ci.. at
1910 (Harlan, 1., concurring in result).

[51 The Court in Long justified this latter holding
by reference to our cases under the “plain-view” doc-
trine. See Long, supra. at 1030, 103 S.Ct.. at 3481:
see also United Stares v, Hensley, 469 U.S. 221, 235,
105 S.Ct. 675. 683-684. 83 L.Ed.2d 604 (1985) (up-
holding plain-view seizure in context *375 of Tern
stop). Under that doctrine, if police are lawfully in a
position from which they view an object, if its in-
criminating character **2137 is immediately appar-
ent, and if the officers have a lawful right of access to
the object, they may seize it without a warrant. See
Horton v. California, 496 U.S. 128, 136-137. 110
S.Cr._2301. 2307-2308. (10 L.Ed.2d 112 (1990);
Texas v. Brown. 460 U.S. 730. 739, 103 S.Cu. 1533,
15411542, 75 L.Ed.2d 502 (1983) (plurality opin-
ion). If, however, the police lack probable cause to
believe that an object in plain view is contraband
without conducting some further search of the ob-
ject—i.e., if “its incriminating character [is not] ‘im-
mediately apparemt,’” " Horton, supra, 496 U.S.. at
136, 110 S.Ci.. at 2308—the plain-view doctrine
cannot justify its seizure. Arizong v. Hicks, 480 U.S,
321, 107 8.Cu. 1149, 94 L. Ed.2d 347 (1987).

[61[71[#]]¥] We think that this doctrine has an
obvious application by analogy to cases in which an
officer discovers contraband through the sense of
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touch during an otherwise lawful search. The ra-
tionale of the plain-view doctrine is that if contraband
is left in open view and is observed by a police of-
ficer from a lawful vantage point, there has been no
invasion of a legitimate expectation of privacy and
thus no “search” within the meaning of the Fourth
Amendment—or at least no search independent of the
initial intrusion that gave the officers their vantage
point. See [{linois v. Andreas. 463 U.S. 763, 771, 103
S.Cu 3319, 3324, 77 L.Ed.2d 1003 (1983); Texas v.
Brown, supra,_al 740, 103 S.Ci.. ai 15342, The war-
rantless seizure of contraband that presents itself in
this manner is deemed jusiified by the realization that
resort to a neutral magistrate under such circumstanc-
es would often be impracticable and would do little 10
promote the objectives of the Fourth Amendment,
See Hicks. supru, m 326-327. 107 S.Ci.. at_1133;
Coolidge v. New Hampshire, 403 .8, 443, 167168,
469470, Y1 8.C.. 2022, 2028-2029, 2040, 29
L.Ed.2d 564 (1971) (opinion of Stewart, J.). The
same can be said of tactile discoveries of contraband.
If a police officer lawfully pats down a suspect's out-
er clothing and feels an object whose contour or mass
makes its identity immediately apparent, there has
been no invasion of the suspect's privacy beyond that
already authorized by the officer's search for weap-
ons; if the object is contraband, its warrantless sei-
zure *376 would be justified by the same practical

considerations that inhere in the plain-view con-
text [

EN3. “[Tlhe police officer in each [case
would have] had a prior justification for an
intrusion in the course of which he came in-
advertently across a piece of evidence in-
criminating the accused. The doctrine serves
to supplement the prior justification ... and
permits the warrantless seizure.” Coolidge v
New Hampshire, 403 U.S. 443, 466, 91
S.Cu._2023, 2038 29 L.Ed.2d 564 (1971)
(opinion of Stewart, J.).

[10]111] The Minnesota Supreme Court rejected
an analogy to the plain-view doctrine on two
grounds: first, its belief that “the sense of touch is
inherently less immediate and less reliable than the
sense of sight,” and second, that “the sense of touch
is far more intrusive into the personal privacy that is
at the core of the [Flourth [A]mendment.” 45|
N.W.2d. at 845, We have a somewhat different view,
First, Terry itself demonstrates that the sense of touch

is capable of revealing the nature of an object with
sufficient reliability 1o support a seizure. The very
premise of Terrv, alter all, is that officers will be able
to detect the presence of weapons through the sense
of touch and Terrv upheld precisely such a seizure.
Even if it were true that the sense of touch is general-
ly less reliable than the sense of sight, that only sug-
gests that officers will less often be able to justify
seizures of unseen contraband. Regardless of whether
the officer detects the contraband by sight or by
touch, however, the Fourth Amendment's require-
ment that the officer have probable cause to believe
that the item is contraband before seizing it ensures
against excessively speculative seizures. ™ The
*377 court's second concern—that touch is more in-
trusive into privacy than is **2138 sight—is inappo-
site in light of the fact that the intrusion the court
fears has already been authorized by the lawful
search for weapons. The seizure of an itlem whose
identity is already known occasions no further inva-
sion of privacy. See Soldal v. Cook Counry, 506 U.S.
56, 66, 113 S.Ct. 538, - 121 LEd.2d 450 (1992);
Horton, supra, ot 141, 110 S.Cu. m 2310; United
States v, Jacobsen, 466 U.S. 109, 120. 104 S.Cu
1652, 1660, 80 L.Ed.2d 85 (1984). Accordingly, the
suspect's privacy interests are not advanced by a cal-
egorical rule barring the seizure of contraband plainly
detected through the sense of touch,

FN4. We also note that this Court's opinion
in Ybarra v Hlineis, 444 U.S, 85, 100 8.Ct
338. 62 L.Ed.2d 238 (1979), appeared to
contemplate the possibility that police offic-
ers could obtain probable cause justifying a
seizure of contraband through the sense of
touch. In that case, police officers had en-
tered a tavern and subjected its patrons o
patdown searches. While patting down the
petitioner Ybarra, an “officer felt what he
described as ‘a cigarette pack with objects in
it,” " seized it, and discovered heroin inside.
Id., at 88-89. 100 S.Ct.. at 340-342. The
State argued that the seizure was constitu-
tional on the grounds that the officer ob-
tained probable cause to believe that Ybarra
was carrying contraband during the course
of a lawful Terry frisk, Ybarra, supra, a1 Y32,
100 5.C1.._at 342-343. This Court rejected
that argument on the grounds that “[t]he ini-
tial frisk of Ybarra was simply not supported
by a reasonable belief that he was armed and
presently dangerous,” as required by Terrn
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444 U.S., at 92-93, 100 S.C1., a1 343. The
Court added: “[s]ince we conclude that the
initial patdown of Ybarra was not justified
under the Fourth and Fourteenth Amend-
ments, we need not decide whether or not
the presence on Ybarra's person of ‘a ciga-
rette pack with objects in it’ yielded proba-
ble cause 1o believe that Ybarra was carry-
ing any illegal substance.” /d.. ut 93, n. 5,
100 8.Ct.. at 343 n. 5. The Court's analysis
does not suggest, and indeed seems incon-
sistent with, the existence of a categorical
bar against seizures of contraband detected
manually during a Terry patdown search,

I

[12] It remains to apply these principles to the
facts of this case. Respondent has not challenged the
finding made by the trial court and affirmed by both
the Court of Appeals and the Stale Supreme Court
that the police were justified under Terrv in stopping
him and frisking him for weapons. Thus, the disposi-
tive question before this Court is whether the officer
who conducted the search was acting within the law-
ful bounds marked by Tvriv at the time he gained
probable cause to believe that the lump in respond-
ent’s jacket was contraband, The State District Court
did not make precise findings on this point, instead
finding simply that the officer, after feeling *“a small,
hard object wrapped in plastic” in respondent's pock-
el, “formed the opinion that the object ... was crack ...
cocaine.” App. to Pet. for Cent. C-2. The *378 Dis-
trict Court also noted that the officer made “no claim
that he suspected this object to be a weapon,” id., at
C-5, a finding affirmed on appeal, see 469 N.W.2d
at_464 (the officer “never thought the lump was a
weapon”). The Minnesota Supreme Cour:, after “a
close examination of the record,” held that the of-
ficer's own testimony “belies any notion that he ‘im-
mediately’ ” recognized the lump as crack cocaine.
See 481 N.W.2d, at 844, Rather, the court concluded,
the officer determined that the lump was contraband
only after “squeezing, sliding and otherwise manipu-
lating the contents of the defendant's pocket”—a
pocket which the officer already knew contained no
weapon, /hid.

[13} Under the State Supreme Court's interpreta-
tion of the record before it, it is clear that the court
was correct in holding that the police officer in this
case oversiepped the bounds of the “strictly circum-

scribed” search for weapons allowed under Tern

See Terry, 392 U.S., a1 26, 88 §.C1.. at 1882, Where,
as here, “an officer who is executing a valid search
for one item seizes a different item,” this Court right-
ly “has been sensitive to the danger ... that officers
will enlarge a specific authorization, furnished by a
warrant or an exigency, into the equivalent of a gen-
eral warrant to rummage and seize at will.” Teins 1.
Brovwn, 460 U.S.. a 748, 103 S.Cr.._at 15461547
(STEVENS, J., concurring in judgment). Here, the
officer's continued exploration of respondent’s pocket
after having concluded that it contained no **2139
weapon was unrelated to “[t]he sole justification of
the search [under Terrv: | ... the protection of the
police officer and others nearby.” 392 UJ.5.. a1 29, 88
S5.C1. at 1884, It therefore amounted to the sort of
evidentiary search that 7errv expressly refused to
authorize, see i/, 21 26, 88 S.CL, at 1882, and that we
have condemned in subsequent cases. See Michicun
v, Long, 463 U.S. at 1049, n. 14, 103 5.C1., at 3180-
3481; Sibron, 392 U.S.. at 65-66, 88 $.Cr., a1 1904,

|L4] Once again, the analogy to the plain-view
doctrine is apt. In Aricona v. Hicks_ 480 U.S. 321,
107 S.C._t149. 94 L.Ed.2d 347 (1987), this Court
held invalid the seizure of stolen stereo equipment
found by police while executing a valid search for
other evidence. Although *379 the police were law-
fully on the premises, they obtained probable cause to
believe that the stereo equipment was contraband
only after moving the equipment to permit officers to
read its serial numbers. The subsequent seizure of the
equipment could not be justified by the plain-view
doctrine, this Court explained, because the incrimi-
nating character of the stereo equipment was not im-
mediately apparent; rather, probable cause to believe
that the equipment was stolen arose only as a result
of a further search—the moving of the equipment—
that was not authorized by a search warrant or by any
exception to the warrant requirement. The facts of
this case are very similar. Although the officer was
lawfully in a position to feel the lump in respondent’s
pocket, because Tvrr1 entitled him to place his hands
upon respondent's jacket, the court below determined
that the incriminating character of the object was not
immediately apparent to him. Rather, the officer de-
termined that the item was contraband only after
conducting a further search, one not authorized by
Terry or by any other exception to the warrant re-
quirement. Because this further search of respond-
ent’s pocket was constitutionally invalid, the seizure
of the cocaine that followed is likewise unconstitu-
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tional. Horion, 496 LS., ai 140, 110 8.Ci. a1 23(y—
2310,

v
For these reasons, the judgment of the Minnesota
Supreme Court is

Affirmed.
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Prosecution for carrying concealed weapon. The
Court of Common Pleas of Cuyahoga County, Ohio,
overruled pretrial motion to suppress and rendered
judgment, and defendant appealed. The Court of Ap-
peals for the Eighth Judicial District, 53 Ohio App.2d
122. 214 N.E.2d [14. affirmed, the Ohio Supreme
Court dismissed an appeal on ground that no substan-
tial constitutional question was involved, and certio-
rari was granted. The Supreme Court, Mr. Chief Jus-
tice Warren, held that police officer who observed
conduct by defendant and another consistent with
hypothesis that they were contemplating daylight
robbery, and who approached, identified himself as
officer, and asked their names, acted reasonably,
when nothing appeared to dispel his reasonable belief
of their intent, in seizing defendant in order to search
him for weapons, and did not exceed reasonable
scope of search in patting down outer clothing of
defendants without placing his hands in their pockels
or under outer surface of garments until he had felt
weapons, and then merely reached for and removed
guns.

Affirmed.

Mr. Justice Douvlas dissented.
**1871 *4 Louis Stokes, Cleveland, Ohio, for peti-
tioner.
Reuben M. Payne, Cieveland, Ohio, for respondent.

Mr. Chief Justice WARREN delivered the opinion of
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the Court.

This case presents serious questions concerning
the role of the Fourth Amendment in the confronta-
tion on the street between the citizen and the police-
man investigating suspicious circumstances.

Petitioner Terry was convicted of carrying a con-
cealed weapon and sentenced to the statutorily pre-
scribed term of one o three years in the penitentiary.
L=l Following *5 the denial of a pretrial motion to
suppress, the prosecution introduced in evidence two
revolvers and a number of bullets seized from Terry
and a codefendant, Richard Chilton,'™* by Cleveland
Police Detective Martin McFadden. At the hearing on
the motion to suppress this evidence, Officer McFad-
den testified that while he was patrolling in plain
clothes in downtown Cleveland at approximately
2:30 in the afternoon of October 31, 1963, his atten-
tion was attracted by two men, Chilton and Terry,
standing on the corner of Huron Road and Euclid
Avenue. He had never seen the two men before, and
he was unable to say precisely what first drew his eye
1o them. However, he testified that he had been a
policeman for 39 years and a detective for 35 and that
he had been assigned to patrol this vicinity of down-
town Cleveland for shoplifters and pickpockets for 30
years. He explained that he had developed routine
habits of observation over the years and that he
would ‘stand and watch people or walk and waich
people at many intervals of the day.” He added:
‘Now, in this case when I looked over they didn't
look right to me at the time.'

EN1. Ohio Rev.Code s 2923.01 (1953) pro-
vides in part that ‘(n)o person shall carry a
pistol, bowie knife, dirk, or other dangerous
weapon concealed on or about his person.’
An exception is made for properly author-
ized law enforcement officers.

FN2. Terry and Chilton were arrested, in-
dicted, tried and convicted together. They
were represented by the same attorney, and
they made a joint motion to suppress the
guns. After the motion was denied, evidence
was taken in the case against Chilton. This
evidence consisted of the testimony of the
arresting officer and of Chilton. It was then
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stipulated that this testimony would be ap-
plied to the case against Terry, and no fur-
ther evidence was introduced in that case.
The trial judge considered the two cases to-
gether, rendered the decisions at the same
time and sentenced the two men at the same
time. They prosecuted their state court ap-
peals together through the same atiorney,
and they petitioned this Court for certiorari
together, Following the grant of the writ up-
on this joint petition, Chilton died. Thus, on-
ly Terry's conviction is here for review,

His interest aroused, Officer McFadden took up
a post of observation in the **1872 entrance to a
store 300 to 400 feet *6 away from the two men. ‘I
get more purpose lo watch them when I seen their
movements,” he testified. He saw one of the men
leave the other one and walk southwest on Huron
Road, past some stores. The man paused for a mo-
ment and locked in a store window, then walked on a
short distance, turned around and walked back to-
ward the corner, pausing once again to look in the
same store window. He rejoined his companion at the
corner, and the two conferred briefly. Then the sec-
ond man went through the same series of motions,
strolling down Huron Road, looking in the same win-
dow, walking on a short distance, turning back, peer-
ing in the store window again, and returning to confer
with the first man at the corner. The two men repeat-
ed this ritual alternately between five and six times
apiece—in all, roughly a dozen trips. At one point,
while the two were standing together on the corner, a
third man approached them and engaged them briefly
in conversation. This man then left the two others and
walked west on Euclid Avenue. Chilton and Terry
resumed their measured pacing, peering and confer-
ring. After this had gone on for 10 to 12 minutes, the
two men walked off together, heading west on Euclid
Avenue, following the path taken earlier by the third
man.

By this time Officer McFadden had become
thoroughly suspicious. He testified that after observ-
ing their elaborately casual and ofi-repeated recon-
naissance of the store window on Huron Road, he
suspected the two men of ‘casing a job, a stick-up,’
and that he considered it his duty as a police officer
to investigate further. He added that he feared ‘they
may have a gun.” Thus, Officer McFadden followed
Chilton and Terry and saw them stop in front of
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Zucker's store 1o talk to the same man who had con-
ferred with them earlier on the street corner. Deciding
that the situation was ripe for direct action, Officer
McFadden approached the three men, identified*7
himself as a police officer and asked for their names.
At this point his knowledge was confined to what he
had observed. He was not acquainted with any of the
three men by name or by sight, and he had received
no information concerning them from any other
source. When the men ‘mumbled something’ in re-
sponse to his inquiries, Officer McFadden grabbed
petitioner Terry, spun him around so that they were
facing the other two, with Terry between McFadden
and the others, and patted down the outside of his
clothing. In the left breast pocket of Terry's overcoat
Officer McFadden felt a pistol. He reached inside the
overcoat pocket, bul was unable to remove the gun.
At this point, keeping Terry between himself and the
others, the officer ordered all three men to enter
Zucker's store. As they went in, he removed Terry's
overcoat completely, removed a .38-caliber revolver
from the pocket and ordered all three men to face the
wall with their hands raised. Officer McFadden pro-
ceeded to pat down the outer clothing of Chilton and
the third man, Katz. He discovered another revolver
in the outer pocket of Chilton's overcoat, but no
weapons were found on Katz. The officer testified
that he only patted the men down to see whether they
had weapons, and that he did not put his hands be-
neath the outer garments of either Terry or Chilton
until he felt their guns. So far as appears from the
record, he never placed his hands beneath Kaiz' outer
garments, Officer McFadden seized Chilion's gun,
asked the proprietor of the store to call a police wag-
on, and took all three men to the station, where Chil-
ton and Terry were formally charged with carrying
concealed weapons.

On the motion to suppress the guns the prosecu-
tion took the position that they had been seized fol-
lowing a search incident to a lawful arrest. The trial
court rejected this theory, stating that it ‘would be
stretching the facts beyond reasonable comprehen-
sion’ to find that Officer *8 McFadden had had prob-
able **1873 cause to arrest the men before he patted
them down for weapons. However, the court denied
the defendants' motion on the ground that Officer
McFadden, on the basis of his experience, ‘had rea-
sonable cause to believe * * * that the defendants
were conducting themselves suspiciously, and some
interrogation should be made of their action.’ Purely
for his own protection, the court held, the officer had
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the right to pat down the outer clothing of these men,
who he had reasonable cause to believe might be
armed. The court distinguished between an investiga-
tory ‘stop’ and an arrest, and between a ‘frisk’ of the
outer clothing for weapons and a full-blown search
for evidence of crime. The frisk, it held, was essential
to the proper performance of the officer's investigato-
ry duties, for without it ‘the answer to the police of-
ficer may be a bullet, and a loaded pistol discovered
during the frisk is admissible.’

[L] After the court denied their motion to sup-
press, Chilton and Terry waived jury trial and plead-
ed not guilty. The court adjudged them guilty, and the
Court of Appeals for the Eighth Judicial District,
Cuyahoga County, affirmed. State v. Terryv. 5 Ohio
App.2d 122, 214 N.E.2d 114 (1966). The Supreme
Court of Ohio dismissed their appeal on the ground
that no ‘substantial constitutional question’ was in-
volved. We granted certiorari, 387 U.S. Y29. 87 5.C1.
2050, 18 L.Ed.2d 989 (1967), to determine whether
the admission of the revolvers in evidence violated
petitioner's rights under the Fourth Amendment,
made applicable to the States by the Fourteenth.
Mapp_v. Ohje, 367 U.S5. 643, 81 S.C1._1684. 6
L.Ed.2d 1081 (1961). We affirm the conviction,

L

[2][3]14](5] The Fourth Amendment provides
that ‘the right of the people to be secure in their per-
sons, houses, papers, and effects, against unreasona-
ble searches and seizures, shall not be violated * * **
This inestimable right of *9 personal securily belongs
as much to the citizen on the streets of our cities as to
the homeowner closeted in his study to dispose of his
secret affairs. For, as this Court has always recog-
nized,

‘No right is held more sacred, or is more careful-
ly guarded, by the common law, than the right of
every individual to the possession and control of his
own person, free from all restraint or interference of
others, unless by clear and unquestionable authority
of law,” Union Pac. R, Co. v. Botsford. 141 E.5. 250,
251. 11 8.Cr. 1000, 1001. 35 L.Ed. 734 (1891},

We have recently held that ‘the Fourth Amend-
ment protects people, not places,” Katz v. United
Stites, 389 U.S, 347, 351, 88 8.Ci_507. 511, 19
L.Ed.2d 576 (1967), and wherever an individual may
harbor a reasonable ‘expectation of privacy,” id.. at
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361, 88 S.Ci_at 307, (Mr. Justice Harlan, concur-
ting), he is entitled to be free from unreasonable gov-
ernmental intrusion. Of course, the specific content
and incidents of this right must be shaped by the con-
text in which it is asserted. For ‘what the Conslitution
forbids is not all searches and seizures, but unreason-
able searches and seizures.” Elkins v. United Stales.
364 U.S. 206, 222 8O S.Cr. 1437, 1446, 4 L.Ed.2d
166Y {1960}, Unquestionably petitioner was entitled
to the protection of the Fourth Amendment as he
walked down the street in Cleveland. Beck v. State ol
Ohio, 379 U.S. 89, 85 S.Ci. 223, I3 L.Ed.2d 142
(1964); Rios v, Uniied States, 364 U.S, 253, 80 S.Ct.
1431. 4 L.Ed.2d 1688 (1960); Henry v, United States,
361 U.S. 98, 80 S.Ct. 168, 4 L.Ed2d 134 (19539);
United States v. Di Re. 332 U.S. 381, 68 S.Ci. 222,
92 L.Ed. 210 (1948); Curroll v. United States. 267
US. 132, 45 S.C1. 280, 69 L.Ed. 543 (1925). The
question is whether in all the circumstances of this
on-the-sireet encounter, his right to personal security
was violated by an unreasonable search and seizure.

**1874 We would be less than candid if we did
not acknowledge that this question thrusts to the fore
difficult and troublesome issues regarding a sensitive
area of police activity—issues which have never be-
fore been squarely *10 presented to this Court. Re-
flective of the tensions involved are the practical and
constitutional arguments pressed with great vigor on
both sides of the public debate over the power of the
police to ‘stop and frisk” —as it is sometimes euphe-
mistically termed—suspicious persons.

On the one hand, it is frequently argued that in
dealing with the rapidly unfolding and often danger-
ous situations en city streets the police are in need of
an escalating set of flexible responses, graduated in
relation to the amount of information they possess.
For this purpose it is urged that distinctions should be
made between a ‘stop’ and an ‘arrest’ (or a ‘seizure’
of a person), and between a ‘frisk’ and a ‘search.”™’
Thus, it is argued, the police should be allowed to
‘stop’ a person and detain him briefly for questioning
upon suspicion that he may be connected with crimi-
nal activity. Upon suspicion that the person may be
armed, the police should have the power to ‘frisk’
him for weapons. If the ‘siop’ and the ‘frisk’ give rise
to probable cause to believe that the suspect has
committed a crime, then the police should be em-
powered to make a formal ‘arrest,” and a full incident
‘search’ of the person. This scheme is justified in part
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upon the notion that a ‘stop’ and a ‘frisk’ amount 1o a
mere ‘minor inconvenience and petty indignity,™™
which can properly be imposed upon the *11 citizen
in the interest of effective law enforcement on the
basis of a police officer's suspicion. 2

ENZ3. Both the trial court and the Ohio Court
of Appeals in this case relied upon such a
distinction. State_v. Terry, 5 Ohio App.2d
122, 125130, 214 N.E2d 114, 117—120
(1966). See also, e.g., Peuple v. Rivera. 14
N.Y.2d 441, 252 N.Y.S.2d 458, 201 N.E.2d
32 (1964), cert, denied, 379 U.S. 978. 83
S.Cu 679. 13 L.EJ.2d 568 (1965); Aspen,
Arrest and Arrest Alternatives: Recent
Trends, 1966 UIINL.LF. 241, 249—254;
Warner, The Uniform Arrest Act, 28
Va.L.Rev. 315 (1942); Note, Stop and Frisk
in California, 18 Hastings L.J. 623, 629—
632 (1967).

FN4. People v. Rivera, supra, n. 3, a 447,
232 NY.8.2d. ai 464, 201 N.E.2d, al 36.

EN3. The theory is well laid out in the Rive-
ra opinion:

‘(T)he evidence needed to make the inquiry
is not of the same degree of conclusiveness
as that required for an arrest. The stopping
of the individual to inquire is not an arrest
and the ground upon which the police may
make the inquiry may be less incriminating
than the ground for an arrest for a crime
known to have been committed. * * *

‘And as the right to stop and inquire is to be
justified for a cause less conclusive then that
which would sustain an arrest, so the right to
frisk may be justified as an incident to in-
quiry upon grounds of elemental safety and
precaution which might not initially sustain
a search. Ulumately the validity of the frisk
narrows down to whether there is or is not a
right by the police to touch the person ques-
tioned. The sense of exterior touch here in-
volved is not very far different from the
sense of sight or hearing—senses upon
which police customarily act.” People v. Ri-
vera. 14 NY.2d 44], 445, 447 252
N.Y.5.2d 458, 461, 463, 201 N.E.2d 32, 34,
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35 (1964}, cert. denied, 379 U.S. 978, 83
S.CL 679, 13 L.EJ.2d 368 (1963).

On the other side the argument is made that the
authority of the police must be strictly circumscribed
by the law of arrest and search as it has developed 1o
date in the traditional jurisprudence of the Fourth
Amendment.' " It is contended with some force that
there is not—and cannot be—a variety of police ac-
tivity which does not depend solely upon the volun-
tary cooperation of the citizen and yet which stops
short of an arrest based upon probable cause to make
such an arrest. The heart of the Fourth Amendment,
the argument **1875 runs, is a severe requirement of
specific justification for any intrusion upon protected
personal security, coupled with a highly developed
system of judicial controls to enforce upon the agents
of the State the commands of the Constitution. Ac-
quiescence by the courts in the compulsion inherent
*12 in the field interrogation practices al issue here, it
is urged, would constitute an abdication of judicial
control over, and indeed an encouragement of, sub-
stantial interference with liberty and personal security
by police officers whose judgment is necessarily col-
ored by their primary involvement in ‘the often com-
petitive enterprise of ferreting out crime.” Johnson
v. United States. 333 U.S. 10, 14, 68 8.Ct. 367. 369,
Y2 L.Ed. 436 (1948). This, it is argued, can only
serve to exacerbate police-community tensions in the

crowded centers of our Nation's cities.>?

FN6. See, e.g., Foote, The Fourth Amend-
ment: Obstacle or Necessity in the Law of
Arrest?, 51 J.Crim.L.C. & P.S. 402 (1960).

FN7. See n. 11, infra.

[61[7] In this context we approach the issues in
this case mindful of the limitations of the judicial
function in controlling the myriad daily situations in
which policemen and citizens confront each other on
the street. The State has characterized the issue here
as ‘the right of a police officer * * * 10 make an on-
the-street stop, interrogate and pat down for weapons
(known in street vernacular as ‘stop and frisk’)."™>"
But this is only partly accurate. For the issue is not
the abstract propriety of the police conduct, but the
admissibility against petitioner of the evidence un-
covered by the search and seizure. Ever since ils in-
ception, the rule excluding evidence seized in viola-
tion of the Fourth Amendment has been recognized
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as a principal mede of discouraging lawless police
conduct. See Weeks v. United States. 332 U.S. 383,
391303, 34 S.Ci. 341, 344, 58 L.Ed. 632 (191:4).
Thus its major thrust is a deterrent one, see Linkletier
v. Walker. 381 U.S. 618, 629—635. 85 S.C. 1731,
1741. 14 L.Ed.2d 601 (1965), and experience has
taught that it is the only effective deterrent to police
misconduct in the criminal context, and that without
it the constitutional guarantee against unreasonable
searches and seizures would be a mere ‘form of
words.” Mapp v. Ohio. 367 U.S. 643, 653, 81 S.Ct
1684. 1692 6 L.Ed.2d (081 (1961). The rule also
serves another vital function—‘the imperative of ju-
dicial integrity.” *13Elkins v. United States. 364 U.S.
200, 222, 80 S.Ct. 1437, 1447, 4 L.Ed.2d 1669
{1964). Courts which sit under our Constitution can-
not and will not be made party to lawless invasions of
the constitutional rights of citizens by permitting un-
hindered governmental use of the fruits of such inva-
sions. Thus in our system evidentiary rulings provide
the context in which the judicial process of inclusion
and exclusion approves some conduct as comporting
with constitutional guarantees and disapproves other
actions by state agenis. A ruling admitting evidence
in a criminal trial, we recognize, has the necessary
effect of legitimizing the conduct which produced the
evidence, while an application of the exclusionary
rule withholds the constitutional imprimatur.

ENE. Brief for Respondent 2.

[8} The exclusionary rule has its limitations,
however, as a tool of judicial control. It cannot
properly be invoked to exclude the products of legit-
imate police investigative techniques on the ground
that much conduct which is closely similar involves
unwarranted intrusions upon constitutional protec-
tions. Moreover, in some contexts the rule is ineffec-
tive as a deterrent. Street encounters between citizens
and police officers are incredibly rich in diversity.
They range from wholly friendly exchanges of pleas-
antries or mutually useful information to hostile con-
frontations of armed men involving arrests, or inju-
ries, or loss of life. Moreover, hostile confrontations
are not all of a piece. Some of them begin in a friend-
ly enough manner, only to take a **1876 different
turn upon the injection of some unexpected element
into the conversation. Encounters are initiated by the
police for a wide variety of purposes, some of which
are wholly unrelated to a desire to prosecute for
crime.'™ Doubtless some *14 police ‘ficld interroga-
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tion’ conduct violates the Fourth Amendment. But a
stern refusal by this Court to condone such activity
does not necessarily render it responsive to the exclu-
sionary rule. Regardless of how effective the rule
may be where obtaining convictions is an important
objective of the police,”™" it is powerless 1o deter
invasions of constitutionally guaranteed rights where
the police either have no interest in prosecuiing or are
willing to forgo successful prosecution in the interest
of serving some other goal.

IFNY. See L. Tiffany, D. McIntyre & D. Ro-
tenberg, Detection of Crime: Stopping and
Questioning, Search and Seizure, Encour-
agement and Entrapment 18—56 (1967).
This sort of police conduct may, for exam-
ple, be designed simply to help an intoxicat-
ed person find his way home, with no inten-
tion of arresting him unless he becomes ob-
streperous. Or the police may be seeking to
mediate a domestic quarrel which threatens
o erupt into violence. They may accost a
woman in an area known for prostitution as
part of a harassment campaign designed to
drive prostitutes away without the consider-
able difficulty involved in prosecuting them.
Or they may be conductling a dragnet search
of all teenagers in a particular section of the
city for weapons because they have heard
rumors of an impending gang fight.

ENI0. See Tiffany, Mclntyre & Rotenberg,
supra, n. 9, at 100—101; Comment, 47
Nw.U.L.Rev. 493, 497--499 (1952).

[4] Proper adjudication of cases in which the ex-
clusionary rule is invoked demands a constant aware-
ness of these limitations. The wholesale harassment
by certain elements of the police community, of
which minority groups, particularly Negroes, fre-
quently complain,"™"" will not be *15 stopped by the
exclusion of any evidence from any criminal irial.
Yet a rigid and unthinking application of the exclu-
sionary rule, in futile protest against practices which
it can never be used effectively to control, may exact
a high toll in human injury and frustration of efforts
to prevent crime. No judicial opinion can compre-
hend the protean variety of the street encounter, and
we can only judge the facts of the case before us.
Nothing we say today is to be taken as indicating
approval of police conduct outside the legitimate in-
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vestigative sphere. Under our decision, courts still
retain their traditional responsibility to guard against
police conduct which is over-bearing or harassing, or
which trenches upon personal security without the
objective evidentiary justification which the Constitu-
tion requires. When such conduct is identified, it
must be condemned by the judiciary and its fruits
must be excluded from evidence in criminal trials.
And, of course, our approval of legitimate and re-
strained investigative conduct undertaken**1877 on
the basis of ample factual justification should in no
way discourage the employment of other remedies
than the exclusionary rule to curtail abuses for which
that sanction may prove inappropriate.

ENI11. The President's Commission on Law
Enforcement and Administration of Justice
found that *(i)n many communities, field in-
lerrogations are a major source of friction
between the police and minority groups.’
President's Commission on Law Enforce-
ment and Administration of Justice, Task
Force Report: The Police 183 (1967). It was
reported that the friction caused by ‘(m)isuse
of field interrogations' increases ‘as more
police departments adopt ‘aggressive patrol’
in which officers are encouraged routinely 1o
stop and question persons on the street who
are unknown to them, who are suspicious, or
whaose purpose for being abroad is not readi-
ly evident.' Id., at 184. While the frequency
with which ‘frisking’ forms a part of field
interrogation practice varies tremendously
with the locale, the objective of the interro-
gation, and the particular officer, see Tiffa-
ny, Mclntyre & Rotenberg, supra, n. 9, at
47—48, it cannot help but be a severely ex-
acerbating factor in police-community ten-
sions. This is particularly true in situations
where the ‘stop and frisk’ of youths or mi-
nority group members is ‘motivated by the
officers’ perceived need to maintain the
power image of the beat officer, an aim
sometimes accomplished by humiliating an-
yone who attempts to undermine police con-
trol of the streets.’ Ibid,

Having thus roughly sketched the perimeters of
the constitutional debate over the limits on police
investigative conduct in general and the background
against which this case presents itself, we turn our

Page 6

attention to the quite narrow question posed by the
facts before us: whether it is always unreasonable for
a policeman to seize a person and subject him to a
limited search for weapons unless there is probable
cause for an arrest. *16 Given the narrowness of this
question, we have no occasion (o canvass in detail the
constitutional limitations upon the scope of a police-
man's power when he confronts a citizen without
probable cause to arrest him.

IL

L11112] Qur first task is to establish at what
point in this encounter the Fourth Amendment be-
comes relevant. That is, we must decide whether and
when Officer McFadden ‘seized’ Terry and whether
and when he conducted a ‘search.' There is some
suggestion in the use of such terms as ‘stop’ and
‘frisk’ that such police conduct is outside the purview
of the Fourth Amendment because neither action ris-
es o the level of a ‘search’ or ‘scizure’ within the
meaning of the Constitution."*> We emphatically
reject this notion. It is quite plain that the Fourth
Amendment governs ‘seizures’ of the person which
do not eventuate in a trip to the station house and
prosecution for crime—'‘arrests’ in traditional termi-
nology. It must be recognized that whenever a police
officer accosts an individual and restrains his free-
dom 1o walk away, he has ‘seized’ that person. And it
is nothing less than sheer torture of the English lan-
guage to suggest that a careful exploration of the out-
er surfaces of a persen's clothing all over his or her
body in an attempl to find weapons is not a ‘search,’
Moreover, it is simply fantastic to urge that such a
procedure *17 performed in public by a policeman
while the citizen stands helpless, perhaps facing a
wall with his hands raised, is a ‘petty indignity.">"" Tt
is a serious intrusion upon the sanctity of the person,
which may inflict great indignity and arouse strong
resentment, and it is not to be undertaken lightly.

FN12. In this case, for example, the Ohio
Court of Appeals stated that ‘we must be
careful to distinguish that the ‘frisk’ author-
ized herein includes only a ‘frisk' for a dan-
gerous weapon. [t by no means authorizes a
search for contraband, evidentiary material,
or anything else in the absence of reasonable
grounds to arrest. Such a search is controlled
by the requirements of the Fourth Amend-
ment, and probable cause is essential.' Stale
v, Terry, 5 Ohio App.2d 132, 130, 214
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N.E.2d 114, 120 (1966). See also, e.g., Ellis
v. Unied Sates. 105 U.S App.D.C. 86. RR.
264 F.2d 372, 374 (1959); Comment, 65
Col.L.Rev. 848, 860 and n. 81 (1965).

FN13. Consider the following apt descrip-
tion:

‘(THhe officer must feel with sensitive fin-
gers every portion of the prisoner's body. A
through search must be made of the prison-
er's arms and armpits, waistline and back,
the groin and area about the testicles, and
entire surface of the legs down 1o the feet.’
Priar & Martin, Searching and Disarming
Criminals, 45 JCrimLC. & P.S. 48]
(1954).

EN14. See n. 11, supra, and accompanying
lext.

We have noted that the abusive practices
which play a major, though by no means ex-
clusive, role in creating this friction are not
susceptible of control by means of the ex-
clusionary rule, and cannot properly dictate
our decision with respect to the powers of
the police in genuine investigative and pre-
ventive situations, However, the degree of
community resentment aroused by particular
practices is clearly revelant to an assessment
of the quality of the intrusion upon reasona-
ble expectations of personal security caused
by those practices,

[13]|[14] The danger in the logic which proceeds
upon distinctions between **1878 a ‘stop’ and an
‘arrest,’ or ‘seizure’ of the person, and between a
‘frisk’ and a ‘search’ is twofold. It seeks to isolate
from constitutional scrutiny the initial stages of the
contact between the policeman and the citizen. And
by suggesting a rigid all-or-nothing model of justifi-
cation and regulation under the Amendment, it ob-
scures the utility of limitations upon the scope, as
well as the initiation, of police action as a means of
constitutional regulation. *** This Court has held in
*18 the past that a search which is reasonable at its
inception may violate the Fourth Amendment by vir-
tue of its intolerable intensity and scope. Kremen o
United States. 353 U.S. 346. 77 S.Ct. 828 1 L..Ed.2d

876_(1957); *19Go-Burt _importing Co. v. United
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States. 282 U.S. 344, 356358, 51 §.C1. 153, 158,
75 L.Ed. 374 (1931); see United Siates v. Di Re, 332
LS. 581, 586—587. 68 S.Ct. 222 225,921 Ed. 210
(1948). The scope of the search must be ‘strictly tied
to and justified by” the circumstances which rendered
its initiation permissible. Warden v, Havden, 387
U.S. 294, 310, 87 S.Ct. 1642, 1652 (1967) (Mr. Jus-
tice Fortas, concurring); see e.g., Presion v, Unied
States, 376 11.S, 364. 367—368. 84 S.Ct. 881, 884,
11 L.Ed.2d 777 (1964); Aenello v. United Siates, 269
U.S. 20, 30—31. 46 §.C1. 4. 6. 70 L.Ed. [45 (1923).

ENES. These dangers are illustrated in part
by the course of adjudication in the Court of
Appeals of New York. Although its first de-
cision in this area, Pcople v. Rivera, |4
N.Y.2d 441, 252 N.Y.8.2d 438, 201 N.E.2d
32 {1964), cert. denied, 379 U.S. 978, 85
S.Cu. 679. 13 L.Ed.2d 368 (1965), rested
squarely on the notion that a ‘Irisk’ was not
a ‘search,” see nn. 3—35, supra, it was com-
pelled to recognize in People v. Tagueart, 20
N.Y.2d 335, 342, 283 N.Y.§.2d L. & 229
N.E.2d 581. 586. (1967), that what it had ac-
tually authorized in Rivera, and subsequent
decisions, see, e.g., People v. Pueach, 15
N.Y.2d 65. 255 N.Y.S.2d 833. 204 N.E.2d
176 (1964), cert. denied, 380 U.S. 936. 85
S.Ct. 946, 13 L.Ed.2d 823 (1965), was a
‘search’ upon less than probable cause.
However, in acknowledging that no valid
distinction could be maintained on the basis
of its cases, the Court of Appeals continued
to distinguish between the two in theory. It
still defined ‘search’ as it had in Rivera—as
an essentially unlimited examination of the
person for any and all seizable items—and
merely noted that the cases had upheld po-
lice intrusions which went far beyond the
original limited conception of a ‘frisk.
Thus, principally because it failed to consid-
er limitations upon the scope of searches in
individual cases as a potential mode of regu-
lation, the Court of Appeals in three short
years arrived at the position that the Consti-
tution must, in the name of necessity, be
held to permit unrestrained rummaging
about a person and his effects upon mere
suspicion. It did apparently limit its holding
to ‘cases involving serious personal injury or
grave irreparable property damage,’ thus ex-
cluding those involving ‘the enforcement of
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sumptuary laws, such as gambling, and laws
of limited public consequence, such as nar-
cotics violations, prostitution, larcenies of
the ordinary kind, and the like.” Peuple v.
Taggart. supra. at 340. 283 N.Y.S.2d ai 6,
229 N.E.2d at 584,

In our view the sounder course is 10 recog-
nize that the Fourth Amendment governs all
intrusions by agents of the public upon per-
sonal security, and to make the scope of the
particular intrusion, in light of all the exi-
gencies of the case, a central element in the
analysis of reasonableness. Cf. Brincour v,
United States, 338 U.8. 160, 183, 69 §5.CL
1302, 1314, 93 L.Ed. 1879 (1949) (Mr. Jus-
tice Jackson, dissenting). Compare Camara
v. Muncipal Court. 387 1S, 523, 537. 87
S.CL 1727, 1735, 18 L.Ed.2d 930 (1967).
This seems preferable to an approach which
attributes too much significance to an overly
technical definition of ‘search,” and which
turns in part upon a judge-made hierarchy of
legislative enactments in the criminal
sphere. Focusing the inquiry squarely on the
dangers and demands of the particular situa-
tion also seems more likely to produce rules
which are intelligible to the police and the
public alike than requiring the officer in the
heat of an unfolding encounter on the street
to make a judgment as to which laws are ‘of
limited public consequence.’

The distinctions of classical ‘stop-and-frisk’ the-
ory thus serve to divert attention from the central
inquiry under the Fourth Amendment—the reasona-
bleness in all the circumstances of the particu-
lar**1879 governmental invasion of a citizen's per-
sonal security. ‘Search’ and ‘seizure’ are not talis-
mans. We therefore reject the notions that the Fourth
Amendment does not come into play at all as a limi-
tation upon police conduct if the officers stop short of
something called a ‘technical arrest’ or a ‘full-blown
search.’

[I5][16] In this case there can be no question,
then, that Officer McFadden ‘seized’ petitioner and
subjected him to a *search” when he took hold of him
and patted down the outer surfaces of his clothing.
We musl decide whether at that point it was reasona-
ble for Officer McFadden to have interfered with
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petitioner's personal security as he did."™" And in
determining whether the seizure and search were ‘un-
reasonable’ our inquiry *20 is a dual one—whether
the officer's action was justified at its inception, and
whether it was reasonably related in scope to the cir-
cumstances which justified the interference in the
first place.

IN16. We thus decide nothing today con-
cerning the constitutional propriety of an in-
vestigative ‘seizure’ upon less than probable
cause for purposes of ‘detention’ and/or in-
terrogation. Obviously, not all personal in-
tercourse between policemen and citizens
involves ‘seizures’ of persons. Only when
the officer, by means of physical force or
show of authority, has in some way re-
strained the liberty of a citizen may we con-
clude that a ‘seizure’ has occurred. We can-
not tell with any certainty upon this record
whether any such ‘seizure’ took place here
prior to Officer McFadden's initiation of
physical contact for purposes of searching
Terry for weapons, and we thus may assume
that up 1o that point no intrusion upon con-
stitutionally protected rights had occurred.

IIL.

LIZILIB1[19] IF this case involved police conduct
subject to the Warrant Clause of the Fourth Amend-
ment, we would have to ascertain whether ‘probable
cause' existed to justify the search and seizure which
look place. However, that is not the case. We do not
retreat from our holdings that the police must, when-
ever practicable, oblain advance judicial approval of
searches and seizures through the warrant procedure,
see e.g., Katz v, United Stutes, 389 U.S. 347, 88 S.CL
507,19 L.Ed.2d 576 (1967); Beck v. State of Ohio,
379 LS. 89. 96. 85 §.C1. 223, 228, 13 [.Ed.2d 142
(1964); Chapman v. United States. 365 U.S. 610, 81
S.CL_776, 5 L.Ed.2d 828 {i961), or that in most in-
stances failure to comply with the warrant require-
ment can only be excused by exigent circumstances,
see, e.g2., Warden v. Havden, 387 U.S. 294 87 S.CL
1642, 18 [..Ed.2d 782 (1967) (hot pursuit); cf. Pres-
ton_v. United Staes. 376 U.S. 364, 367—368, 84
S.CL 881, 884, 11 L.Ed.2d 777 (1Y64). But we deal
here with an entire rubric of police conduct—
necessarily swift action predicated upon the on-the-
spol observations of the officer on the bear—which
historically has not been, and as a practical matter
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could not be, subjected to the warrant procedure. In-
stead, the conduct involved in this case must be test-
ed by the Fourth Amendment's general proscription
against unreasonable searches and seizures.'

FNI17. See generally Leagre, The Fourth
Amendment and the Law of Arrest, 54 J.
Crim.L.C. & P.S. 393, 396—403 (1963).

Nonetheless, the notions which underlie both the
warrant procedure and the requirement of probable
cause rematin fully relevant in this context. In order 1o
assess the reasonableness of Officer McFadden's
conduct as a general proposition, it is necessary *first
to focus upon *21 the governmental interest which
allegedly justifies official intrusion upon the constitu-
tionally protected interests of the privale citizen,” for
there is ‘no ready test for determining reasonableness
other than by balancing the need to search (or seize)
against the invasion which the search (or seizure)
entails.” **1880Cuamara v. Municipal Court, 387 U.S.
523, 534535, 336—537. 87 S.CL. 1727, 1735, 18
L.Ed.2d 930 (1967). And in justifying the particular
intrusion the police officer must be able to point to
specific and articulable facts which, taken together
with rational inferences from those facts, reasonably
warrant that intrusion." > The scheme of the Fourth
Amendment becomes meaningful only when it is
assured that at some point the conduct of those
charged with enforcing the laws can be subjected 1o
the more detached, neutral scrutiny of a judge who
must evaluate the reasonableness of a particular
search or seizure in light of the particular circum-
stances.'™" And in making that assessment it is im-
perative that the facts be judged against an objective
standard: would the facts *22 available to the officer
at the moment of the seizure or the search ‘warrant a
man of reasonable caution in the belief’ that the ac-
lion taken was appropriate? Cf Carroll v. United
States, 267 U.S, 132, 45 §.Cr. 280, 69 L.Ed. 543
(1925); Beck v. Suue of Ohio, 379 U.5. 89, 96—97,
85 8.Cr, 223, 229, 13 L.Ed.2d 142 (1964).5520 Apy.
thing less would invite intrusions upon constitutional-
ly guaranteed rights based on nothing more substan-
tial than inarticulate hunches, a result this Court has
consistently refused to sanction. See, e.g., Beck v.
Ohio, supra; Rivs v, United States. 364 U.S. 253, 80
S.CL 1431 4 1.Ed.2d 1688 (1960Y; Henry v, United
States, 361 U.S. 98, 80 S.C1. 168, 4 L.Ed.2d 134
(1959). And simple “good faith on the part of the
arresting officer is not enough.' * * * If subjective
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good faith alone were the test, the protections of the
Fourth Amendment would evaporate, and the people
would be ‘secure in their persons, houses, papers and
effects,” only in the discretion of the police.' Beck v.
Ohio. supra. at 97. 85 S.Ct. at 229,

FN18. This demand for specificity in the in-
formation upon which police action is predi-
caled is the central teaching of this Court's
Fourth Amendment jurisprudence. See Beck
v, State of Ohig, 379 U.S. 89, 96—97_ 85
S5.Cu 223 229 13 L.Ed.2d 142 (1964); Ker
v. Stte of Calilfornia, 374 U.S. 23, 3437,
BIS.CL 1623, 1632, 10 L.Ed.2d 726 (1963):
Wong Sun v. United States, 371 LS, 471,
479484, 83 S.C 107, 216, 9 L.Ed.2d 441
(1963); Rios v. United States, 364 U.S. 253,
261—262, RO §.Ci. 1431, 1437, 4 1.Ed.2d
1688 (1960); Heory v, United Stales. 361
U.S. 98, 100—102, RO S.Ci. 168, 171. 4
L.Ed.2d 134 (1959); Draper_v. United
States, 358 U.S. 307, 312—314, 79 S.CL
329, 333, 3 L.Ed.2d 327 (195Y9); Brinegar v,
United States, 338 U.S. 160, 175—178, 6Y
S.Ci. 1302, 1312, 93 1.Ed. I879 (1949);
Johnson v, United Stues, 333 U.S. 10, 15—
17, 68 8.Ct. 367, 371. 92 L.Ed. 436 (1948):
United States v, Di Re, 332 U.S. 581, 593—
595. 68 8.C1. 222, 220 62 [ Ed. 210 (1948);
Husty v. United States, 282 U.S. 694, 700—
701.51 8.C1. 240, 242 75 [.Ed. 629 (1931 );
Dunbra v. United States, 268 U.S. 433, 441,
45 85.Ct. 546, 5349 69 L.Ed. 1032 (1925
Carroll_v. United _Swnes, 267 U.S, (32,
159—162. 45 S§.Ci. 280. 288, 69 L.Ed. 543
(1925); Stacey v. Emery. Y7 US. 642, 645,
24 L.Ed. 1035 (1878). ’

ENIY. See, e.g., Katz v, United States. 389
U.S. 347, 354—357. 88 S.C1. 507. 514, 1Y
L.Ed.2d 576 (1967); Berger v, Stale of New
York, 388 U.S. 41. 54—6f)., 87 S.C1. [873,
1884, 18 L.Ed.2d 1040 (1967): Johnson v.
United States, 333 U.S. 10, 13—15. 68 §5.C1.
367, 369, 92 L.Ed. 436 (1948): cf. Wone
Sun_v. United Stawes. 371 U.S. 471, 479—
480. R3 S.Ct. 407. 413. 9 L.Ed.2d 44!
(1963). See also Avuilar v. Staie of Texas.
378 US. 108, 110—115. 84 S.Ci. 1509,
1514, 12 LEd.2d 723 (1964).
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FIN20. See also cases cited in n. 18, supra.

[201[21] Applying these principles 1o this case,
we consider first the nature and extent of the gov-
ernmental interests involved. One general interest is
of course that of effective crime prevention and de-
tection; it is this interest which underlies the recogni-
tion that a police officer may in appropriate circum-
stances and in an appropriate manner approach a per-
son for purposes of investigating possibly criminal
behavior even though there is no probable cause to
make an arrest. It was this legitimate investigative
function Officer McFadden was discharging when he
decided to approach petitioner and his companions.
He had observed Terry, Chilton, and Katz go
Through a series of acts, each of them perhaps inno-
cent**1881 in itself, but which taken together war-
ranted further investigation. There is nothing unusual
in two men standing together on a street corner, per-
haps waiting for someone. Nor is there anything sus-
picious about people *23 in such circumstances
strolling up and down the street, singly or in pairs.
Store windows, moreover, are made o be looked in.
But the story is quite different where, as here, two
men hover about a sireet corner for an extended peri-
od of time, at the end of which it becomes apparent
that they are not waiting for anyone or anything;
where these men pace alternately along an identical
route, pausing to stare in the same store window
roughly 24 times; where each completion of this
route is followed immediately by a conference be-
tween the two men on the corner; where they are
joined in one of these conferences by a third man
who leaves swifily; and where the two men finally
follow the third and rejoin him a couple of blocks
away. It would have been poor police work indeed
for an officer of 30 years' experience in the detection
of thievery from stores in this same neighborhood to
have failed 1o investigate this behavior further.

The crux of this case, however, is not the propri-
ety of Officer McFadden's taking steps to investigate
petitioner’s suspicious behavior, but rather, whether
there was justification for McFadden's invasion of
Terry's personal security by searching him for weap-
ons in the course of that investigation, We are now
concerned with more than the governmental interest
in investigating crime; in addition, there is the more
immediate interest of the police officer in taking
steps to assure himself that the person with whom he
is dealing is not armed with a weapon that could un-
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expectedly and fatally be used against him. Certainly
it would be unreasonable to require that police offic-
ers take unnecessary risks in the performance of their
duties. American criminals have a long tradition of
armed violence, and every year in this country many
law enforcement officers are killed in the line of du-
ty, and thousands more are wounded. *24 Virtually
all of these deaths and a substantial portion of the
injuries are inflicted with guns and knives.'™*

EN21. Fifty-seven law enforcement officers
were Killed in the line of duty in this country
in 1966, bringing the total 10 335 for the
seven-year period beginning with 1960. Al-
50 in 1966, there were 23,851 assaults on
police officers, 9,113 of which resulted in
injuries to the policeman. Fifty-five of the
57 officers killed in 1966 died from gunshot
wounds, 41 of them inflicted by handguns
easily secreted about the person. The re-
maining two murders were perpetraled by
knives. See Federal Bureau of Investigation,
Uniform Crime Reports for the United
States—1966, at 45—48, 152 and Table 51.

The easy availability of firearms to potential
criminals in this country is well known and
has provoked much debate. See, e.g., Presi-
dent's Commission on Law Enforcement and
Administration of Justice, The Challenge of
Crime in a Free Society 239-243 (1967).
Whalever the merits of gun-control pro-
posals, this fact is relevant 1o an assessment
of the need for some form of self-protective
search power.

In view of these facts, we cannot blind ourselves
to the need for law enforcement officers to protect
themselves and other prospective victims of violence
in situations where they may lack probable cause for
an arrest, When an officer is justified in believing
that the individual whose suspicious behavior he is
investigaling at close range is armed and presently
dangerous to the officer or to others, it would appear
to be clearly unreasonable to deny the officer the
power to take necessary measures lo determine
whether the person is in fact carrying a weapon and
to neutralize the threat of physical harm.

We must still consider, however, the nature and
quality of the intrusion on individual rights which

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



88 5.Ct. 1868

392 U.S. 1, 88 S.C. 1868, 20 L.Ed.2d 889, 44 0.0.2d 383

{Cite as: 392 U.S. 1, 88 5.Ct. 1868)

must be accepted if police officers are to be conceded
the right to search for weapons in situations where
probable cause to arrest for crime is lacking. Even a
limited search of the **1882 outer clothing for weap-
ons constitutes a severe, *25 though brief, intrusion
upon cherished personal security, and it must surely
be an annoying, frightening, and perhaps humiliating
experience. Petitioner contends that such an intrusion
is permissible only incident to a lawful arrest, either
for a crime involving the possession of weapons or
for a crime the commission of which led the officer
to investigate in the first place. However, this argu-
ment must be closely examined.

Petitioner does not argue that a police officer
should refrain from making any investigation of sus-
picious circumstances until such time as he has prob-
able cause to make an arrest; nor does he deny that
police officers in properly discharging their investi-
gative function may find themselves confronting per-
sons who might well be armed and dangerous. More-
over, he does not say that an officer is always unjusti-
fied in searching a suspect to discover weapons. Ra-
ther, he says it is unreasonable for the policeman to
take that step until such time as the situation evolves
to a point where there is probable cause 1o make an
arrest. When that point has been reached, petitioner
would concede the officer's right to conduct a search
of the suspect for weapons, fruits or instrumentalities
of the crime, or ‘mere’ evidence, incident to the ar-
rest.

[22][23] There are two weaknesses in this line of
reasoning however. First, it fails to take account of
traditional limitations upon the scope of searches, and
thus recognizes no distinction in purpose, character,
and extent between a search incident (o an arrest and
a limited search for weapons. The former, although
justified in part by the acknowledged necessity to
protect the arresting officer from assault with a con-
cealed weapon, Preston v, United States. 376 U.S.
364, 367, 84 S.Cr. 881, 883, 11 L.Ed.2d 777 (1964),
is also justified on other grounds, ibid., and can there-
fore involve a relatively extensive exploration of the
person. A search for weapons in the absence of prob-
able cause to *26 arrest, however, must, like any oth-
er search, be sirictly circumscribed by the exigencies
which justify its initiation. Warden v. Hayden, 387
U.S. 294, 310. 87 S.Ct. 1642, 1652, 18 L.Ed.2d 782
(1967) (Mr. Justice Fortas, concurring). Thus it must
be limited to that which is necessary for the discovery
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of weapons which might be used to harm the officer
or others nearby, and may realistically be character-
ized as something less than a ‘full’ search, even
though it remains a serious intrusion.

[241[25] A second, and related, objection 1o peti-
tioner's argument is that it assumes that the law of
arrest has already worked out the balance between
the particular interests involved here—the peutraliza-
tion of danger to the policeman in the investigative
circumstance and the sanctity of the individual., But
this is not so. An arrest is a wholly different kind of
intrusion upon individual freedom from a limited
search for weapons, and the interests each is designed
to serve are likewise quite different. An arrest is the
initial stage of a criminal prosecution. It is intended
to vindicate society's interest in having its laws
obeyed, and it is inevitably accompanied by future
interference with the individual's freedom of move-
ment, whether or not trial or conviction ultimately
follows."™** The protective search for weapons, on
the other hand, constitutes a brief, though far from
inconsiderable, intrusion upon the sanctity of the per-
son. It does not follow that because an officer may
lawfully arrest a person only when he is apprised of
facts sufficient to warrant a belief that the person has
commitled or is committing a crime, the officer is
equally unjustified, absent that kind of evidence, in
making any intrusions short of an arrest. Moreover, a
perfectly reasonable apprehension of danger may
arise long before the officer is possessed of **1883
adequate information to justify taking a person into
custody for *27 the purpose of prosecuting him for a
crime. Petitioner's reliance on cases which have
worked out standards of reasonableness with regard
lo ‘seizures’ constituting arrests and searches incident
thereto is thus misplaced. It assumes that the interests
sought to be vindicated and the invasions of personal
security may be equated in the two cases, and thereby
ignores a vital aspect of the analysis of the reasona-
bleness of particular types of conduct under the
Fourth Amendment. See Camara v. Municipal Court,
supra.

EN22. See generally W. LaFave, Arrest—
The Decision to Take a Suspect into Custo-
dy 1—13 (1965).

261 Our evaluation of the proper balance that
has to be struck in this type of case leads us to con-
clude that there must be a narrowly drawn authority
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o permit a reasonable search for weapons for the
protection of the police officer, where he has reason
1o believe that he is dealing with an armed and dan-
gerous individual, regardless of whether he has prob-
able cause to arrest the individual for a crime. The
officer need not be absolutely certain that the indi-
vidual is armed; the issue is whether a reasonably
prudent man in the circumstances would be warrant-
ed in the belief that his safety or that of others was in
danger. Cf. Beck v. State of Ohio, 379 U.S. 89, 91,
85 S$.C1L 223, 226, 13 L.Ed.2d_142 (1964); Brinepar
v. United States, 338 U.S. 160, 174—176, 69 S.Ct.
1302. 1311. 93 L.Ed. 1879 (1949); Stucey v, Emery,
97 U.S. 642, 645. 24 L.Ed. 1035 (1878).E% And in
determining whether the officer acted reasonably in
such circumstances, due weight must be given, not to
his inchoate and unparticularized suspicion or
‘hunch,” but to the specific reasonable inferences
which he is entitled to draw from the facts in light of
his experience. Cf. Brinegar v. United States, supra.

FN23, See also cases cited in n. 18, supra.

Iv.

[27] We must now examine the conduct of Of-
ficer McFadden in this case to determine whether his
search and seizure of petitioner were reasonable, both
at their inception*28 and as conducted. He had ob-
served Terry, together with Chilton and ancther man,
acting in a manner he took to be preface to a ‘stick-
up.” We think on the facts and circumstances Officer
McFadden detailed before the trial judge a reasonably
prudent man would have been warranted in believing
petitioner was armed and thus presented a threat to
the officer's safety while he was investigating his
suspicious behavior. The actions of Terry and Chilton
were consistent with McFadden's hypothesis that
these men were contemplating a daylight robbery—
which, it is reasonable to assume, would be likely 1o
involve the use of weapons—and nothing in their
conduct from the time he first noticed them until the
time he confronted them and identified himself as a
police officer gave him sufficient reason to negate
that hypothesis. Although the trio had departed the
original scene, there was nothing to indicate aban-
donment of an intent to commit a robbery at some
point. Thus, when Officer McFadden approached the
three men gathered before the display window at
Zucker's store he had observed enough to make it
quite reasonable to fear that they were armed; and
nothing in their response to his hailing them, identify-
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ing himself as a police officer, and asking their
names served to dispel that reasonable belief. We
cannot say his decision at that point to seize Terry
and pat his clothing for weapons was the product of a
volatile or inventive imagination, or was undertaken
simply as an act of harassment; the record evidences
the tempered act of a policeman who in the course of
an investigation had to make a quick decision as to
how 1o protect himself and others from possible dan-
ger, and took limited steps to do so.

128][29}{30] The manner in which the seizure
and search were conducted is, of course, as vital a
part of the inquiry as whether they were warranted at
all. The Fourth Amendment proceeds as much by
limitations upon the *29 scope of governmen-
tal**1884 action as by imposing preconditions upon
its initiation. Compare Kulz v. United Suies, 389
U.S. 347, 354-—356, 88 S.C1. 507, 514, 19 LLEd.2d
576 (1967). The entire deterrent purpose of the rule
excluding evidence seized in violation of the Fourth
Amendment rests on the assumption that ‘limitations
upon the fruit to be gathered tend to limit the quest
itself.” United States v. Poller. 43 F.2d 911, Y14, 74
ALR 1382 (C.A.2d Cir. 1930); see, e.g., Linkleuer
v. Walker, 381 U.S. 618, 629—635, 85 S.Ct. 1731,
1741, 14 L.Ed.2d 601 (1965); Mapp_v. Ohiv. 167
LS. 643 81 S.Ct 1684 6 L.Ed.2d 1081 (1961);
Elkins v. United States, 364 U.S. 206, 216—221. 80
S.Cr. 1437, 1446, 4 L.Ed.2d 1669 (1960). Thus, evi-
dence may not be introduced if it was discovered by
means of a seizure and search which were not rea-
sonably related in scope to the justification for their
initiation Warden v. Hayden, 387 U.S. 294, 310. 87
S.Ct. 1642 1652 18 L.Ed.2d 782 (1967) (Mr. Justice

Fortas, concurring).

[31] We need not develop at length in this case,
however, the limitations which the Fourth Amend-
ment places upon a protective seizure and search for
weapons. These limitations will have to be developed
in the concrete factual circumstances of individual
cases. See Sibron v. New Yorh, 392 U.S. 40. 88 S.Cu
1889, 1912, 20 L.Ed.2d 917 decided today. Suffice it
1o note that such a search, unlike a search without a
warrant incident to a lawful arrest, is not justified by
any need to prevent the disappearance or destruction
of evidence of crime. See Presion v. United States.
376 U.S. 364, 367, 84 §.Ci. 1642, 1652, |8 L.Ed.2d
782 (1964), The sole justification of the search in the
present situation is the protection of the police officer
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and others nearby, and it must therefore be confined
in scope to an intrusion reasonably designed to dis-
cover guns, knives, clubs, or other hidden instru-
ments for the assault of the police officer.

[32] The scope of the search in this case presents
no serious problem in light of these standards. Officer
McFadden patted down the outer clothing of petition-
er and his two companions. He did not place his
hands in their pockets or under the outer surface of
their garments until he had *30 felt weapons, and
then he merely reached for and removed the guns. He
never did invade Katz' person beyond the outer sur-
faces of his clothes, since he discovered nothing in
his patdown which might have been a weapon. Of-
ficer McFadden confined his search strictly to what
was minimally necessary to learn whether the men
were armed and to disarm them once he discovered
the weapons. He did not conduct a general explorato-
ry search for whatever evidence of criminal activity
he might find.

V.

1331[34] We conclude that the revolver seized
from Terry was properly admitied in evidence against
him. At the time he seized petitioner and searched
him for weapons, Officer McFadden had reasonable
grounds to believe that petitioner was armed and
dangerous, and it was necessary for the protection of
himself and others to take swift measures 1o discover
the true facts and neutralize the threat of harm if it
materialized. The policeman carefully restricted his
search to what was appropriate to the discovery of the
particular items which he sought. Each case of this
sort will, of course, have to be decided on its own
facts. We merely hold today that where a police of-
ficer observes vnusual conduct which leads him rea-
sonably to conclude in light of his experience that
criminal activity may be afoot and that the persons
with whom he is dealing may be armed and presently
dangerous, where in the course of investigating this
behavier he identifies himself as a policeman and
makes reasonable inquiries, and where nothing in the
initial stages of the encounter serves to dispel his
reasonable fear for his own or others' safety, he is
entitled for the protection of himself and **1885 oth-
ers in the area to conduct a carefully limited search of
the outer clothing of such persons in an attempt to
discover weapons which might be used to assault
him. *31 Such a search is a reasonable search under
the Fourth Amendment, and any weapons seized may
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properly be introduced in evidence against the person
from whom they were taken,

Affirmed.
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Defendant was convicted in the Circuit Court,
Jefferson County, William E. McAnulty, Jr., 1., of
trafficking in a controlled substance and for illegal
possession of drug paraphernalia. Defendant ap-
pealed. The Court of Appeals affirmed. Discretionary
review was granted. The Supreme Court, Gruves, 1.,
held that use of police ruse to gain entry into resi-
dence for purpose of executing valid search warrant,
accomplished without use of force, is constitutional
and reasonable under Fourth Amendment.

Affirmed.

Stumbo, ., dissented in a separale opinion in
which Stephen, C.J., joined.

G. Murray Turner, Paul A, Casi, 11, Mulhall, Turner,
Hoffman & Coombs, P.L.L.C., Louisville, for Appel-
lant.

A.B. Chandler 111, Attorney General, lan G. Soncso,
Assistant Auorney General, Frankfort, for Appeliee.

OPINION
GRAVES, Justice,

Appellant, Cynthia Adcock, was convicted in the
Jefferson Circuit Court for trafficking in a controlled
substance and for illegal possession of drug para-
phernalia. She was sentenced to five years imprison-
ment. In this discretionary review, we are presented
with the constitutional implications of police officers
using a ruse (o gain entry into Appellant's residence
for the purpose of execuling a search warrant. After
reviewing the record and hearing oral argument, we
conclude that there was no violation of Appellant’s
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constitutional right to be free from unreasonable
searches and seizures. U.S. Consl. amend. 1V and Kv.,
Const.. § i)

On July 6, 1993, a judge issued a search warrant
for Appellant's residence, vehicle and person 1o
search for conirolled substances (including Dilaudid),
drug paraphernalia, and records or money from the
sale of such substances. The affidavit in support of
the search warrant was based upon information ob-
tained from a confidential informant. The warrant
stated that Appellant possessed a quantity of Dilaudid
pills and that she was known to package the drugs in
balloons for the purpose of sale. Based upon the in-
formant’s information and the officers' past experi-
ence in dealing with arrests involving Dilaudid, the
officers took precautionary measures to prevent Ap-
pellant’s disposing of the drugs by swallowing the
balloons, as was a common practice for concealing
drugs of this type. Specifically, the officers used a
ruse in executing the search warrant to gain entry into
Appellant's residence.

On the evening of July 6, 1993, five Jefferson
County Metro Narcotics Officers went to Appellant's
residence. An officer, disguised as a pizza delivery
person, knocked on the door. Appellant opened the
locked door and informed the disguised officer that
she had not ordered a pizza. The officer asked Appel-
lant if she wanted the pizza and she refused. The dis-
guised officer then identified himself as police and
entered through the opened door. Upon entering the
residence, the officer sat Appellant on a couch next to
the door. A second uniformed officer introduced
himself and read the search warrant to Appellant. The
search of Appellant's residence produced nineteen
Dilaudid 1ablets and drug paraphernalia,

Appellant moved to suppress the evidence seized
pursuant to the search warrant on the grounds that the
officers violated the “knock and announce” rule in
gaining entry to her residence. Al the suppression
hearing, the officer who posed as the pizza delivery
person testified that once Appellant refused him en-
try, he announced “police” and immediately entered
the residence. The second officer testified that he
announced “police, search warrant” before entering
the premises, The second officer further testified that
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after entering the residence, he secured Appellant,
showed her the search warrant describing the items to
be seized, and explained that she would receive a
copy of the warrant. The officers again explained to
the trial court that *8 they employed a ruse because
individuals suspecied of trafficking Dilaudid fre-
quently attempt to dispose of the pills by swallowing
them in an effort to avoid seizure by police.

Appellant's description of the incident differed.
She testified that as soon as she refused entry to the
“pizza man”, he grabbed her and threw her onto the
couch. Appellant testified that she did not hear any-
one yell “police” prior to the officers entering her
residence. Further, she contended that it was almost
two hours later when she was shown the search war-
rant.

The trial court denied the motion to suppress the
evidence seized from Appellant's residence. The trial
court stated in its memorandum opinion, “In a situa-
tion where the police have used a ruse 1o enter, the
rationale for the [knock and announce] rule is not
available since the occupant has voluntarily opened
the door, and consequently, entry by ‘ruse’ is permis-
sible. See e.g., United States v. Salter. 815 F.2d 1150
{7th Cir.).” In response to Appellant's motion for ad-
ditional findings, the trial court issued a second
memorandum opinion, specifically finding that (1) by
virtue of the ruse, Appellant opened the door; (2)
once she opened the door, Appellant refused entry;
(3) the officers announced “police™ after the door was
opened, and subsequently entered; and (4) although
the officers did not wail a long time before entering,
the time was sufficient to fall within the parameters
of the “knock and announce rule.”

Thereafter, Appellant entered a conditional
guilty plea to trafficking in a controlled substance in
the first degree and to illegal possession of drug par-
aphernalia. On appeal, the Court of Appeals affirmed
her conviction, holding,

[W]hen police officers execute a search warrant on
a personal residence by conducting a successful
ruse that results in the occupant voluntarily open-
ing the door which is followed by the officers an-
nouncing their identity and purpose prior to enter-
ing the home, these actions are reasonable within
the requirements of the Fourth Amendment.
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This Court granted discretionary review. Addi-
tional facts will be set forth as necessary in the course
of the opinion.

As noted by the Court of Appeals, RCr 9.78 pro-
vides the procedure for conducting hearings on sup-
pression motions, as well as the standard for appellate
review of the trial court's determination. “If support-
ed by substantial evidence the factual findings of the
trial court shall be conclusive.” RCr 9.78. When the
findings of fact are supported by substantial evi-
dence, as we conclude they are herein, the question
necessarily becomes, “whether the rule of law as ap-
plied to the established facts is or is not violated.”
Ornelas v, United Srates, 517 U.S. 690. 697, 116
S.Ct. 1657. 1662, 134 L.Ed.2d 911 (1996) (citing
Pultman-Seandard v. Swine, 456 U.S. 273, 289. n. 19,
102 5.Ct. 1781 1791, n. 19. 72 L.Ed.2d 66 (1982).

[1i Both the Fourth Amendment to the United
States Constitution and Scclion_1{) of the Kentucky
Constitution protect the right of the people to be se-
cure in their persons, houses, papers, and effects
against unreasonable searches and seizures. In 11i/son
v._Arkansas, 514 U8, 927, 115 S.C1.._1914. 131
L.Ed.2d 976 (1995), the United States Supreme Court
held that the Fourth Amendment incorporates the
common law requirement that police officers entering
a dwelling must knock on the door and announce
their identity and purpose before attempting forcible
entry. fd. at 933, 115 S.C1. ar 1918, The knock and
announce rule has three purposes: (1} to protect law
enforcement officers and household occupants from
potential violence; (2) to prevent the unnecessary
destruction of private property; and (3) to protect
people from unnecessary intrusion into their private
activities. /i/,

However, “[t]hat is not 10 say, of course, that
every entry must be preceded by an announcement.
The Fourth Amendment's flexible requirement of
reasonableness should not be read to mandate a rigid
rule of announcement that ignores countervailing law
enforcement interests.” [/ a1 934, 115 S.Ci.at [Y]8.
The Wilson court left “to the lower courts the task of
determining the circumslances under which an unan-
nounced *9 entry is reasonable under the Fourih
Amendment.” fo a0 936, 115 8.Cat 1914,

The Court has recognized that the knock and an-
nounce requirements could yield when exigent cir-
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cumstances are present. “In order to justify a no-
knock entry, the police must have a reasonable suspi-
cion that knocking and announcing their presence,
under the particular circumstances, would be danger-
ous or futile, or that it would inhibit the effective
investigation of the crime by, for example, allowing
the destruction of evidence.” Richards v Wiscousin,
520 U.S. 385, L 117 S.CL 1416, 1421~
1423, 137 L.Ed.2d 615 (1997). The Court in Rich-
ards did note, however, that there is no blanket ex-
ception 10 the knock and announce rule in felony
drug investigations, but rather “it is the duty of a
court confronted with the question to determine
whether the facts and circumstances of the particular
entry justified dispensing with the knock and an-
nounce requirement.” fi/.

Appellant argues that a ruse, like a no-knock en-
try, may be employed only in the presence of exigent
circumstances. Appellant concludes that since none
existed in this case, police were bound by the knock
and announce requirements. Thus, the issues before
this Court are whether a ruse may be used in the ab-
sence of exigenl circumstances, and whether the ruse
employed by the police in this case, and the an-
nouncement and entry that followed, was unreasona-
ble under the Fourth Amendment because it frustrat-
ed the purposes of the knock and announce rule. In-
asmuch as this jurisdiction has not addressed the
knock and announce rule, we look to the federal court
and other jurisdictions for guidance.

[21 A ruse is constitutionally distinguishable
from a no-knock eniry. Stre v. Moss, 172 Wis.2d
110, 492 N.W 2d 637 (1992), cert. denied, 507 U.S.
977, 113 S.Cu 1428, 122 [ .Ed.2d 796 (1993}, over-
ruled on other grounds by State v. Stevens, 181
Wis.2d 410, 511 N.W.2d 591 (1994}, In Moss, offic-
ers employed a pizza delivery ruse virtually identical
to this case. When the defendant opened the door,
officers announced “police, search warrant.” As the
defendant attempted to close the door, one officer
placed his foot in the doorway to prevent the door
from closing, and pushed his way in. In upholding the
use of ruse to gain entry, the Wisconsin Supreme
Court found that the police action did not constitute a
no-knock entry because the officer did, in fact, an-
nounce his presence and purpose before entering the
defendant’s residence. /o, 492 N.W.2d a1 630, Fur-
thermore, the court held that the use of the ruse to
enlice the defendant 10 open the door in the execution
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of a search warrant did not violate the Fourth
Amendment or the knock and announce rule because
“the reasons behind the rule were satisfied—there
was no real likelihood of violence, no unwarranted
intrusion on privacy, and no damage to the [defend-
ant's residencel.” /d. ut 631: see also Wilson, supra,
and Commonwealth v. Gogein, 412 Mass, 200. 587
N.E.2d 785 (1992).

In fact, notwithstanding the presence of exigent
circumstances, federal and state courts in interpreting
either knock and announce statutes or the common
law knock and announce rule are in general agree-
ment that there is no constitutional impediment to the
use of subterfuge. Entry obtained through the use of
deception, accomplished without force, is not a
“breaking” requiring officers to first announce their
authority and purpose. United States v. Salter. 813
E2d 1150 (7ih Cir 1987 United States v. Contre-
ras=Ceballos 999 F.2d 432 (9th Cir. 1993); Hewaii v.
Dixon, 83 Hawai'i 13, 924 P.2d 18] (1996); Stare v.
Myers, 102 Wash.2d 548, 689 P.2d 38 (1984); Com
monwealth v, DeCaro, 298 Pa.Super. 32, 444 A.2d
160 _(1982); State v. fverson. 272 NW.2d | (owa
1978).

The trial court in this case relied on Sulrer, su-
pra, in which an officer, posing as a hotel clerk, tele-
phoned appellant's hotel room and requested her to
come to the front desk. When appellant opened the
door, officers positioned outside of her hotel room
prevented her from closing the door and immediately
entered the room. The Seventh Circuit engaged in a
statutory analysis and held that there was no “break-
ing” and thus 18 U.S.C. § 3109 "*! was not implicat-
ed by entry through *10 an open door. Since the oc-
cupant voluntarily opened the door, entry by ‘ruse’
was permissible. See also Contreras—Ceballos. supra
(an officer's use of force to keep open a door that was
voluntarily opened in response to the officer's ruse
was not a “breaking” so as to implicate § 3109,)

ENL. Section 3109 provides, in pertinent
part, that “[t]he officer may break open any
outer or inner doot or window of a house, or
any part of a house, or anything therein, to
execute a search warrant, if, after notice of
his authority and purpose, he is refused ad-
mittance or when necessary to liberate him-
self or a person aiding him in the execution
of the warrant.” Compare KRS 700077 and
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KRS 70.078.

We find the recent case of /fuwaii v, Divon, su-
prin, to be factually similar to the case at hand and
quite instructive. In Divon, officers employed a ruse
to gain entry into a defendant's hote] room. Three
officers placed themselves on the sides of the defend-
ant's hotel room door while a hotel security guard
approached and knocked on the door. The security
guard informed the occupants that he was there to
check the air-conditioning. When the hotel door
opened, the officers “entered the room simultaneous-
ly, announcing ‘in an assertive tone of voice’ that
they were the police and ordering [the defendant] to
get down.” 924 P.2d a1 I83. A search of the room
produced drugs and paraphernalia.

The Hawaii Supreme Court held that the use of a
ruse violated neither statutory law nor the Fourth
Amendment because the purposes of the knock and
announce rule were not frustrated. [, a1 182, The
court first engaged in a discussion of statutory law
from various jurisdictions and concluded that entry
gained through the use of deception is permissible so
long as force is not involved. /J. a1 |88, In other
words, an entry accomplished without force is not a
“breaking” within the meaning of the majority of
state statutes, as well as 18 U.S.C. § 3109, and there-
fore does not implicate the knock and announce rule.
“[TThe employment of a ruse to obtain the full open-
ing of the [defendant's] door was not a “breaking.”
And since the door was then wide open, the subse-
quent eniry ... did not involve a ‘breaking’ of the
door.” [d. al 187, (quoting Dickev v. United States,
332 F.2d 773 (9th Cir.1964)).

After analyzing the Wilson v. Arkansas, supra,
standard and a number of opinions from other juris-
dictions, the Divon court further held that the use of a
ruse to gain entry did not violate the defendant's con-
stitutional protections under the Fourth Amendment.
fd. 924 P.2d w1 189. The Court adopted the reasoning
set forth by the Washington Supreme Court in State
v Myers, 102 Wash. 2d 548, 689 P.2d 38, 42 (1984):

The guiding factor in determining whether a ruse
entry, 0 execute a search warrant, constitutes a
“breaking” under the Fourth Amendment should be
whether the tactic frustrates the purposes of the
“knock and announce” rule. Those purposes are:
{1) reduction of potential violence to both occu-
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pants and police resulting frem an unannounced
entry, (2) prevention of unnecessary property dam-
age; and (3) protection of an occupant's right to
privacy,

It appears obvious that a ruse enry, especially
when the deception is not realized until after the
entry has been accomplished, actually promotes
both the purpose of preventing violent confronta-
tion between the officer and the surprised occupant
and that of preventing unnecessary property dam-
age. (citations omitted)

Accordingly, the Divon court concluded that
“[wlhere the purposes of the knock and announce
rule are not frustrated, and may, indeed, be furthered
by the use of a ruse to oblain entry to execute a valid
warrant, the tactic is not constitutionally unreasona-
ble and, therefore, not violative of fourth amendment
protections.” Divon, supra at 191,

Appellant further argues that even if this Court
concludes that police may utilize a ruse to gain entry
absent exigent circumstances, if such is unsuccess{ul,
the police must still follow the knock and announce
rule. “If the ruse employed is unsuccessful and the
officers did not gain peaceful entry, then the ‘knock
and wait' rule comes into play.” Siate v, Ellis, 21
Wash.App. 123. 584 P.2d 428, 430 (1978).

[31 The flaw in Appellant's argument is that she
believes because the disguised officer*11 did not
gain actual entry into her residence under the guise of
a pizza delivery person, that the police did not gain
peaceful entry and thus the ruse failed. As such, the
officers were required to follow the requirements of
the knock and announce rule. We disagree. The ruse
was successful because it enticed Appellant to volun-
tarily open the door in the first place. At that point,
the necessity for the ruse evaporated. Officers gained
peaceful entry through the open door without having
to use any force. As previously slated, such does not
constitute a breaking or forceful entry. Although of-
ficers may have preferred to have gained access un-
der the pretense of the delivery ruse rather than hav-
ing to announce their identity, the ruse still accom-
plished its intended purpose, namely, to prevent Ap-
pellant from disposing of the drugs prior to the offic-
ers gaining entry into her residence.

[4] Even if the ruse in this case was unsuccess-
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ful, the trial court found that there were sufficient
facts to conclude that the officers complied with the
requirements of the knock and announce rule. The
trial court specifically made the finding that the of-
ficers announced their presence prior to entering Ap-
pellant's residence. Moreover, we reject Appellant's
proposition that the officers were required to wait
until she specifically denied them access. Waiting
would have served none of the purposes of the rule.

Because an occupant, in the face of a valid search
warrant, has no right to refuse admission to police,
no interest served by the knock and announce rule
would be furthered by requiring police officers to
stand at an open doorway for a few seconds in or-
der to determine whether the occupant means to
admit them.

State v. Richardy, 87 Wash.App. 285, 94] P.2d
710, 713 (1997); see also United States v. Kemp. 12
F.3d 1140 (D.C.Cir.1994).

5] Contrary to Appellant's assertion, we find
nothing in the language of Wilson v. Arkansas, supra,
to be inconsistent with the Divon court’s analysis or
our application thereof. The United Siates Supreme
Court, while reiterating the knock and announce rule
in the context of the Fourth Amendment, clearly has
not foreclosed the use of police deception to gain
eniry into a residence for the purpose of executing a
valid search warrant. Indeed, we agree with the deci-
sions cited herein, that such a tactic, so long as it is
accomplished without the use of force, promoles the
underlying purposes of the knock and announce rule
and is constitutional and reasonable under the Fourth
Amendment.

Accordingly, we hereby affirm the decision of
the Court of Appeals upholding the trial court's order
denying Appellant's suppression motion.

CQOPER, GRAVES, JOHNSTONE, LAMBERT
and WINTERSHEIMER, JI., concur,

STUMBO, J., dissents in a separate opinion in which
STEPHEN, C.J., joins.

STUMBO, Justice, dissents.

Respectfully, I must dissent. This opinion will
send the message that officers seeking to execute a
search warrant no longer must evaluate the circum-
stances suwrrounding execution for exigent circum-
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stances. Simply pretend to be the pizza man or the
Avon lady, it says. Once the door is opened to the
ruse, announce your true identity and all is well.
Never mind that in the future, the nervous homeown-
er, who may well have some nefarious activity ongo-
ing, may decide that any erroneously directed deliv-
ery person is a disguised law enforcement officer and
react with tragic results.

The United States Supreme Court has defined
the circumstances requiring a knock-and-announce
entry into a private residence. Exigent circumstances
have likewise been the subject of much legal writing,
This case falls within none of the exceptions set forth
in those opinions and simply serves to demonstrate
that the Court's reverence for the sanclity of the indi-
vidual's home is no longer of paramount importance
in the Commonwealth. [ cannot agree with the major-
ity and dread the day when fruits of this opinion ar-
rive for this Court's review.

STEPHENS, C.I., joins.

Ky.,1998.
Adcock v. Com.
967 S.W.2d e
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Defendant entered conditional guilty plea to
first-degree possession of controlled substance and
possession of drug paraphernalia, and he appealed.
The Court of Appeals vacated sentence and remanded
case. Defendant entered in the Fayette Circuit Court
another conditional guilty plea to possession of con-
trolled substance in the first-degree and possession of
drug paraphernalia, and he appealed. The Court of
Appeals reversed, and the Commonwealth appealed.
The Supreme Court, Graves, J., held that officer was
justified in stopping and frisking defendant.

Reversed.

*348 A.B. Chandler [, Attorney General, Todd D.
Fereuson, Assistant Attorney General, Office of At-
torney General, Criminal Appellate Division, Frank-
fort, Counsel for Appellant.

V. Gene Lewter, Fayette County Legal Aid Inc., M.
Shea Chaney, Lexington, Counsel for Appellee.

GRAVES, Justice.

At approximaiely 9:00 p.m. on Monday evening
of September 9, 1996, two Lexington-Fayette Urban
County Police Officers, James Bloomfield and Melis-
sa Sedlaczek, were in the high crime area of Sixth
Street and Elm Tree Lane in Lexington. While on
foot patrol, they observed Appellee, Leon Banks,
walking towards them through the front yard of an
apartment building tocated at 563 Elm Tree Lane. A
“No Trespassing” sign was posted in the yard. Be-
cause they were experienced in patrolling the area,
the officers were familiar with many of the apartment
complex residents; however, they did not recognize
Appellee. Upon seeing the police officers, Appellee
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stopped, quickly put his hands in his pocket, turned,
and then began to walk in a direction away from the
officers. After taking a few steps, he stopped again.
Both officers testified that Appellee appeared star-
tled.

*349 As the officers approached Appellee, Of-
ficer Bloomfield noticed a bulge in Appellee’s pock-
et. Officer Bloomfield then asked Appellee to remove
his hands from his pockets. Appellee obeyed but a
bulge remained in Appellee's pocket. Suspecting that
the “bulge” may be a weapon, Officer Bloomfield
conducted a pat-down search. During the frisk, Of-
ficer Bloomfield concluded that the object in Appel-
lee’'s pocket was probably drug paraphernalia rather
than a weapon. Officer Bloomfield asked if the object
was a crack pipe. Appellee said that he did not know.
Officer Bloomfield then asked for permission to re-
move the object from Appellee's pockel. Appellee
consented to removal of the object and Officer
Bloomlield removed a crack pipe from Appellee's
pocket. Appellee was then arrested. The officers
searched Appellee incident to arrest, and discovered
rolling papers in Appellee’s wallet, another crack
pipe, and two rocks of crack cocaine.

After his motion to suppress the evidence in the
Fayette Circuit Court was denied, Appellee entered a
conditional guilty plea to first-degree possession of a
conirolled substance and possession of drug para-
phernalia. He received a one year sentence. On ap-
peal, the Court of Appeals vacated the sentence and
remanded the case to the Fayeue Circuit Court for
factual findings pursuant to RCr 9.78. The Fayelte
Circuit Court thereafter entered an Opinion and Order
denying Appellee's motion 1o suppress. Appellee
entered another conditional guilty plea to possession
of a controlled substance in the first degree and pos-
session of drug paraphernalia, and again received a
one year sentence,

On the second appeal, the Court of Appeals re-
versed the sentence and held that the police officers
did not have articulable suspicion to warrani a slop
and frisk of Appellee according to Terry v. Ohin, 392
LS. 1. 88 S.Ci. 1868. 20 L.Ed.2d 889 (1968), This
Court granied the Commonwealth’s motion for dis-
cretionary review, After hearing oral arguments and
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reviewing the record, we reverse the Court of Ap-
peals.

L1] This case presents another application of the
United States Supreme Court's decision in Terry 1.
Olio, supra. In Terry, the Court ruled that even ab-
sent probable cause a police officer may stop and
frisk a suspect for weapons if the officer can point to
reasonable and articulable facts that indicate that
criminal activity may be afoot, and the suspect may
be armed and dangerous. Jd. a1 21, 88 S.Ci. al 1880,
With regard to the factual findings of the trial court
“clearly erroneous” is the standard of review for an
appeal of an order denying suppression. However, the
ultimate legal question of whether there was reasona-
ble suspicion to stop or probable cause to search is
reviewed de novo. Ornelas v, United Stazes, 517 UK.
690, 691. 116 S.Cr. 1657, 1659, 134 L.Ed.2d 911

(1996).

The facts in this case are not in dispute. The sole
issue is whether the officers had articulable suspicion
that criminal activity may have been afoot and that
Appellee may have been armed and dangerous so as
to justify the stop and frisk. Appellee argues that the
frisk conducted by the officers was illegal because
there was not sufficient articulable suspicion for the
officers to believe that he was engaging in criminal
activity, The Commonwealth cites Simpson v. Com-
monwealth, Ky App., 834 SW.2d 686 ((1492), to
support the argument that Appellee’s activity was
sufficient for the officers to stop and frisk him.

I. THE STOP AND FRISK

[Z][31[4][5] The first issue to be addressed is a
determination of when the seizure, or the stop, of
Appellee occurred. A seizure *350 requires an articu-
lable suspicion that criminal activity is afoot. The
seizure of Appellee did not occur when the officers
approached him. Buker v. Commomyealth, Ky.. 5
S.W.3d 142, 145 (1999), citing Florida v. Rover, 46()
LS. 491. 497. 103 S.Ct. 1319, 1324, 75 L.Ed.2d 229
(1983}, Police officers are free to approach anyone in
public areas for any reason. Officers are entitled to
the same freedom of movement that the rest of socie-
ty enjoys. Likewise, the seizure of Appellee did not
occur when Officer Bloomfield requested him to re-
move his hands from his pockets, since the request
was merely a safety precaution. Baker, supra, a1 145,
If Appellee had not agreed to remove his hands from
his pockets and the officer had ordered that Appellee
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remove his hands, there would have been a seizure,
Id. Consequently, the seizure of Appellee did not
occur until Officer Bloomfield frisked him.

[¢} When Officer Bloomfield seized Appellee, he
had reasonable suspicion 10 believe that Appellee
may be engaging in criminal activity. Appellee was
in a high crime area.'*' He was present on the prop-
erty of an apartment complex where a “No Trespass-
ing” sign was posted. The officers did not recognize
Appellee as a resident of the complex with which
they were familiar. The officers approached Appel-
lee, and he appeared to be stariled. Appellee then
attempted to turn and evade the officers by walking
in the opposite direction."™" Then, afier Appellee
took a few steps away from the officers, he instantly
stopped. These facts justified the officers’ belief that
Appellee may have been engaging in criminal activi-
ty. The fact that Appellee took his hands out of his
pockets and a bulge still remained in one pocket,
gave rise (o a reasonable belief that he may have been
armed and dangerous. Under the totality of the cir-
cumstances, Officer Bloomfield was justified in stop-
ping and frisking Appellee.

ENL. In Hlinois v. Wardlow, 528 US. 110,
124, 120 S.Ct. 673. 676. 145 L.Ed.2d 570
(2000), the United Siates Supreme Court
stated that an individual's presence in a high
crime area may be considered as a factor in
deciding whether an officer can conduct a
Terry stop. However, the mere instance of
being in a high crime area, without any more
articulable facts is insufficient to justify such
a stop.

ENZ. In Wardlow, the Supreme Court also
stated that evasive behavior can be a factor
in deciding whether a suspect may be engag-
ing in criminal activity. /d., at 124. 120 S.Ct.
aL 676,

This case resembles Sivpson, supra. In Simpson,
the Court of Appeals held that the officers did have

reasonable and articulable suspicion o stop the de-
fendant where the defendant was in a high crime ar-
ea, was meandering back and forth, was looking at
the officers when the officers drove by, and was tres-
passing and loitering. /J. ai 688. The Court in Sinip-
son further held that a person can be stopped and
questioned even if the individual is only engaging in

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



68 S.W.3d 347
(Cite as: 68 S.W.3d 347)

minor criminal activity such as trespassing and loiter-
ing. fd. at GRE.

[71t3] The Court of Appeals distinguished this
case from Simpson by noting that the officers did not
know for sure whether Appellee was trespassing.
Although there was a “No Trespassing” sign in the
yard of the complex, the Court reasoned that the of-
ficers could not have known that Appellee was not a
resident. However, the test for a Terrv stop and frisk
is not whether an officer can conclude that an indi-
vidual is engaging in criminal activity, but rather
whether the officer can articulate reasonable facts to
suspect that criminal activity may be afoot and that
the suspect may be armed and *351 dangerous. Terry,
supra, 392 U8, ot 30, 88 S.Ct. a |884-1885 (em-
phasis added). The totality of the circumstances must
be evaluated to determine the probability of criminal
conduct, rather than the certainty. Unired States v.
Cortez, 449 U.S. 411, 417418, 101_S.Ct. 690, 693,
66 L.Ed.2d 621 (1981). As the Supreme Court held in
United States v. Sokolow, 490 U.S, |, 7, 109 S.CL.
I581. 1585, 104 L.Ed.2d | {1989), the level of articu-
lable suspicion necessary to justify a stop is consider-
ably less than proof of wrongdoing by preponderance
of the evidence.

Since the yard of the apartment complex had a
“No Trespassing” sign and the officers did not have
any reason to believe that Appellee was a resident,
reasonable facts existed for the police 1o conclude
that he may be trespassing. The additional facts that
Appellee was in a “high crime” area, appeared star-
tled when he saw the officers, attempted 1o move
away from them, and then stopped abruptly, created
additional articulable facts for the officers to reason-
ably suspect that Appellee may be engaging in crimi-
nal activity. The fact that Appellee had a bulge in his
pocket, even after he removed his hands, further jus-
tified the officers’ concern that he might be armed
and dangerous. Therefore, the officer did not violate
Appeliee's rights when he stopped and frisked him.

THE REMOVAL OF THE CRACK PIPE

[9][10] The second issue is whether Officer
Bloomfield received permission to remove the crack
pipe from Appellee's pocket after he realized that the
object was not a weapon. Frisking a suspect during a
Terry stop is strictly limited to that which is neces-
sary for the discovery of weapons which might be
used to harm the officer or others nearby. Conunon-
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wealth v, Crowder, Ky., 884 S.W.2d 649 (199,
citing Terrv, supra: see also Michivan v. Long, 163
U.S. 1032, 1049, and 1052, n. 16, 103 S5.Ct. 3469,
3480-3481, and 3482. n. 16. 77 L.Ed.2d 1201
(1983); Ybarra v, [linois. 444 U.S. 83, 93-94, 100
S.CL 338, 343-344, 62 L.Ed.2d 238 (1979). Howev-
er, the plain feel exception (o this rule allows for the
discovery of non-threatening contraband if the con-
traband is immedtately apparent from the sense of
touch while the suspect is lawfully frisked. Crowder,
supra,_at 631, citing Minnesota v. Dickerson, 508
U.S. 366, 113 S.C. 2130. 124 [.Ed.2d 334 (1993).
Thus, if non-threatening contraband is immediately
apparent to the officer from the sense of touch while
the officer is conducting a lawful pat-down search,
the officer is not required to ignore the contraband
and can lawfully seize it. Crowder, supra, al 651,

[L1] In the case at hand, the crack pipe was im-
mediately apparent to the officer while he was con-
ducting a lawful pat-down of Appellee. Moreover,
the Court of Appeals, the Commonwealth, and Ap-
pellee all concede that Appellee gave the officer per-
mission to remove the crack pipe from Appellee’s
pocket. Therefore, the officer lawfully removed the
crack pipe from Appellee. The other incriminating
evidence against Appellee, which included another
crack pipe, rolling papers, and two rocks of crack
cocaine, was lawfully discovered during the search
incident to his arrest. Thus, Appellee's rights were
never violated.

For the above mentioned reasons, the decision of
the Court of Appeals is reversed and the judgment of
the Fayette Circuit Court is reinstated,

All concur.

Ky.,2001.
Com. v. Banks
68 S.W.3d 347

END OF DOCUMENT
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Supreme Court of Kentucky.
COMMONWEALTH of Kentucky, Appeliant,
v.

Arthur CROWDER, Appellee.

No. 93-SC-288-DG.
Sept. 29, 1994.

Defendant entered conditional plea of guilty to
trafficking in cocaine, and the Jefferson Circuit Court
sentenced him to one-year imprisonment. Defendant
appealed. The Court of Appeals reversed. Common-
wealth appealed. The Supreme Court, John M. Ros-
enberg, Special Justice, held that: (1) search of de-
fendant's pocket, and resulting seizure of cocaine was
unconstitutionally invalid, and (2) “plain feel” excep-
tion to warrant requirement does not violate State
Constitution.

Court of Appeals affirmed.

Lambert, ., filed concurring opinion in which
Reynolds, I., joined.

Wintersheimer, J., dissented in separate opinion
in which Spain, J., joined.

JOHN M. ROSENBERG, Special Justice.

The issue in this case is whether the seizure of a
“bindle” '*' of drugs incident 10 a Terrv ™2 patdown
search violated the prohibition on “unreasonable
searches and seizures” in the Fourth Amendment of
the Constitution of the United States and § 10 of the
Kentucky Constitution.

FNI. Bindle: slang: a small package, enve-
lope, or paper containing a narcotic (as mor-
phine, heroin, or cocaine; also: a small quan-
tity of a narcotic: a narcotic dose).

Merriam-Webster Third New Internation-
al Dictionary (1986).
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EN2. Terrv v, Ohio, 392 US. 1. 88 8.CL
1868, 20 L.Ed.2d 88Y (1968).

The facts are these. On May 4, 1991, twelve days
prior to the incident involved in this proceeding, Ap-
pellee, Arthur Crowder, was arrested on a charge of
trafficking in marijuana by Louisville police officer
Brian Nunn, one of the arresting officers in this case.
The place of the arrest on this earlier occasion, 22nd
and Garland Streets in Louisville, had been described
to Nunn as a “hot drug area.” According to Nunn, on
the earlier occasion Appellee was standing on the
corner and made a transaction. When he saw the po-
lice, Crowder ran and dropped a plastic bag contain-
ing marijuana. Nunn arrested*650 him and the case
was resolved in Jefferson District Court.

On May 13 or 14, while Nunn was in the area
again, an unknown man told him that if Crowder
were on the corner that Crowder would be selling
drugs.

On May 16, Officer Nunn was in the area once
more, this lime patrolling in a vehicle with Officer
David Sanford. Nunn again saw Crowder at the cor-
ner of 22nd and Garland. When Crowder saw the
police officers, he turned his back on them and start-
ed 1o walk off. Nunn stopped the car and told Sanford
to detain Crowder and pat him down. Nunn stopped
to talk to two women on the corner, but he did not
charge them with any offense.

Officer Sanford testified that he did as Nunn or-
dered. He said in patting Crowder down, he was
looking for weapons as a safety precaution. He did
not feel any weapons, but felt some keys in Crowd-
er's pocket. Additionally, he felt something in
Crowder's left front pocket. Sanford testified “it felt
like it may have been a bindle of drugs,” and he
reached tnto the pocket to get it out. He said it felt
“like a small gumball.” In fact, the substance was
wrapped in a corner of a cut-off plastic bag, and
turned out to be .016 of an ounce of cocaine.

Crowder was indicted for illegal possession of a
controlled substance, cocaine, in violation of KRS
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218A. 140 and 218A.990(7). Crowder moved 1o sup-
press on the ground that the search for drugs exceed-
ed the permissible scope of a 7¢rr search. The cir-
cuit court overruled the motion holding that in its
view, under prior Kentucky decisions, contraband
discovered “incidentally and inadvertently” during a
lawful “pat-down” search could be seized without a
warrant, -

EN3. Crowder entered a conditional plea of
guilty to trafficking in cocaine, and was sen-
tenced to one year imprisonment.

The Court of Appeals, in a 2-to—1 decision, re-
versed holding that: “[S]ince the officer did not feel
anything resembling a weapon, we believe that the
officer exceeded the scope of permissible search un-
der a Terry patdown when he reached into appellant's
pocket to retrieve an object which he believed to be
drugs and not a weapon.” The Court of Appeals re-
lied on its earlier decisions in Jolantpen v. Com-
monwealth, Ky App.. 571 SW.2d 110 (1978); and
Warglt v, Commonwealth, Ky App., 605 S.W.3d 43
(1980). The Court of Appeals distinguished its earlier
decision in Dunn v. Commonwealth, Kv.App.. 689
S.W.2d 23 (1984), on which the Commonwealth re-
lied. The Court of Appeals noted that Dunin involved
the plain view exception to the warrant requirement,
which did not apply to Crowder's case since the evi-
dence in question, being in Crowder's pocket, was
clearly not in plain view. In dissent, Judge Emberton
contended that a “plain touch” exception to the war-
rant requirement was as appropriate as a plain view
exception.

Following the decision of the Court of Appeals
in this case, the United States Supreme Court decided
the case of Minnesota v, Dickerson, 508 U.S. 366,
113 8.Ci, 2130. 124 L.Ed.2d 334 (1993). That case is
virtually indistinguishable from the present case ™9,
and we affirm the Court of Appeals based on the
holding in Dickerson.

EN4. In Dickerson. however, the Minnesota
courts found that the requirements for a val-
id Terry patdown had been met. In the pre-
sent case, defense counsel conceded the va-
lidity of the stop-and-frisk under Terrv at the
suppression hearing, so that the propriety of
the patdown is not in issue on appeal. 7o/
v, Commomvealth, Kv., 7168.W.2d242
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(1986). If it were, there might well be a seri-
ous question about its validity since the rec-
ord is devoid of any evidence that Crowder
was armed, or was dangerous, or that he
posed a threat to the safety of the officers,
based on his conduct on May 16, or during
the earlier arrest on May 4. See Sibron v,
New York, 392 U.S. 40, 88 S.Ct. 1889, 20
LL.Ed.2d 917 1968y, Waugh swpra; Jo-

finntgen, suprd.

In Dickerson. two Minneapolis police officers on
patrol observed respondent leaving a building they
considered to be a “crack house.” They had previous-
ly executed search warrants on the premises and re-
sponded to complaints of drug sales in the building's
hallways. When the suspect made eye contact with
one of the police officers, he halted and walked in the
opposite direction into an alleyway. Based on the
suspect having left the building known as a “crack
house” and his decision o walk away from *651
them, the police officers followed respondent into the
alley and ordered him to submit to a 7:/r1 search.
The search revealed no weapons, but the officer con-
ducting the patdown search noticed a small lump in
the front pocket of the suspect's nylon jacket. He then
reached into the suspect's pocket and retrieved a
small plastic bag containing one-fifth of one gram of
crack cocaine.

The United States Supreme Court held, as did
the Supreme Court of Minnesota, that the further
exploration of the suspect’s pockets after determining
that it contained no weapon “over-stepped the bounds
of the ‘strictly circumscribed’ search for weapons
allowed under Terrv " and the Fourth Amendment's
protection against unreasonable searches and sei-
zures."”™ The Supreme Court reiterated the narrow
limits on the permissibility of a Terry patdown search
as an exception o the warrant requirement:

FMN5. The Commonwealth claims that the in-
stant case is different from Dickerson be-
cause Officer Sanford “recognized” what he
felt in Crowder's pocket as drugs (Appel-
lant's brief, p. 3). The record belies this as-
sertion, since Officer Sanford, at best,
thought the object might have been drugs.

“[Wlhen an officer is justified in believing that the
individual whose suspicious behavior he is investi-
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gating at close range is armed and presently dan-
gerous to the officer or to others,” the officer may
conduct a patdown search “to determine whether
the person is in fact carrying a weapon.” 392 U.S..
at 24, 88 5.Ct, at 1881. “The purpose of this lim-
ited search is not to discover evidence of crime, but
to allow the officer to pursue his investigation
without fear of violence....” Adams [v. Willicms |
suprag [A07 U.S. 1431, at 146, 42 S.CL [1921]. a1
1923 [32 L.Ed.2d 612 (1972) ]. Rather, a protective
search—permitted without a warrant and on the ba-
sis of reasonable suspicion less than probable
cause—must be strictly “limited to that which is
necessary for the discovery of weapons which
might be used to harm the officer or others near-
by.” Term, suprda. at 26, 88 S.C1.. al 1882; see also
Michigan v. Long, 463 .S, 1032, 1049. and 1052,
0. 16, 103 S.Ci. 3469, 3480-3481. and 3482_n_ 16,
77 LEd.2d 120t (1983); Ybarra v. Hlinoiy, 444
U.S, 85 93-94. 100 _S.Cr. 338, 343-344, &2
L.Ed.2d 238 (1979). If the protective search goes
beyond what is necessary to determine if the sus-
pect is armed, it is no longer valid under 7e/rv and
its fruits will be suppressed. Sibron v. New York,
392 U.S. 40. 65-66, 88 S.Ct. 188y, 1904, 20
L.Ed.2d 917 (1968).

Dickerson, 308 U.S. at ——. 113 §.Ct, at 2136.

The Supreme Court then went on to examine
whether a “plain feel” rule might be applicable if the
police discovers contraband “through the sense of
touch during an otherwise lawful search.” The Court
concluded that a narrowly drawn exception to the
warrant requirement is appropriate when: (1) the re-
quirements of Tvrry are otherwise complied with; and
{2) the non-threatening contraband is immediately
apparent from the sense of touch. The Supreme
Court based its decision by analogy to the plain view
cases, noting that in either case, the Fourth Amend-
ment's requirement that an “officer have probable
cause to believe that the item is contraband before
seizing it ensures against excessively speculative
seizures.” Dickerson, 508 U.S. at 113 S.Ct.
1237. The Supreme Court noted that the premise of
Terry is that an officer will be able to detect the pres-
ence of a weapon through the sense of touch when
the police “pats down a suspect's outer clothing and
feels an object whose contour or mass makes its iden-
tity immediately apparent, there has been no invasion
of the suspect's privacy beyond that already author-
ized by the officer’s search for weapons; if the object
is contraband, its warrantless seizure would be justi-
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fied by the same practical considerations that inhere
in the plain view context.”” Dickersou, al - 113
5.C1._at 1237 (footnote omitted). Thus, if the non-
threatening contraband is immediately apparent from
the sense of touch, during an otherwise lawful
patdown, an officer should not be required to ignore
it. See e.g., Michigan v. Long, 463 U.S. 1032. 103
S.CL 3469, 77 L.Ed.2d 1201 (1983).

In applying these principles to the facts in Dick-
erson, the Supreme Court held, however,*652 that
the seizure of the cocaine was unconstitutional be-
cause the officer had exceeded the bounds of 7esry in
conducting the patdown search. The Court reiterated
that the sole justification for a Tersryv search is the
safety and protection of the officer and others nearby.
Once having concluded that the suspect's pocket con-
tained no weapon, the officer had no basis for a con-
tinued exploration of the pocket. Although the officer
was entitled to put his hand on the suspect's pocket 10
feel for weapons, the officer’s own testimony demon-
strated that he did not immediately recognize the sub-
stance in question as cocaine, and that he recognized
it only after further exploration of the suspect’s pock-
et. This further exploration was not authorized by
Terry or any other exception to the warrant require-
ment, and the seizure of the cocaine was therefore
unconstitutional.

LLI By applying the Supreme Court's analysis to
this case, the same result foillows. Even acknowledg-
ing the propriety of the 7errv search in light of de-
fense counsel's concession,”™ it is clear from the
record that officer Sanford did not immediately rec-
ognize what he felt in Crowder's pocket as drugs.
Sanford testified it “felt like it may have been a bin-
dle of drugs™ (emphasis added); and that “it felt like a
small gumball.” He then reached into the pocket to
get it out. Since the nature of the non-threatening
contraband was not immediately apparent to Officer
Sanford when conducting the patdown, his further
exploration of Crowder's pocket “was not authorized
by 7errv or any other exception to the warrant re-
quirement.” Dickerson, 508 U.S. a1 113 8.CL,
al_2139. Therefore the search was constitutionally
invalid, as was the resulting seizure of the cocaine.

ENG. See n. 3, supra.

Finally, Crowder urges that this Court should re-
Ject the limited plain touch exception adopted in

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



884 S.W.2d 649
(Cite as: 884 S.W.2d 649)

Dickerson as being violative of § 10 of the Kentucky
Consutution. To be sure, this Court has held that the
Kentucky Constitution may, in certain circumstances,
provide greater protection from the infringement of
individual liberties than the federal constitution.
Commonwealth v. Wasson, Kv.. 842 S.W.2d 487

(1993).

In the case before us, however, the decisions of
this Court in Cravton v, Commonwealth, Ky.. 846
S.W.2d 684 (1992) and Holbrook v, Knopf, Kv.. 847
S5.W.2d 52 (1993), are apposite. In Cruvion, this
Court followed the United States Supreme Court's
application of the good faith exception to the warrant
requirement in United Stares v_Leon, 468 U.S. 897,
104 S.Ct. 3405, 82 L.Ed.2d 677 ([984), in holding
that there was no violation under § 10 of the Ken-
ucky Constitution. Hothrook followed Cravton in
interpreting § 10 consonant with the Fourth Amend-
ment. In so doing, this Court quoted from Cruvion, as
follows:

“An examination of Section 10 of the Constitu-
tion ol Kentuckv and the Fourth. Amendment to the
Constitution of the United States reveals little tex-
tual difference. The language used is virtually the
same and only the arrangement of the words is dif-
ferent. The absence of material difference between
these constitutional provisions was recognized in
Benge v. Commomvealth, Ky, 321 S.W.2d 247

(1959).”

Holbrook, 847 S.W.2d at 35.

[2] Accordingly, under the analyses in Cruvion
and Holbrook. the limited application of a plain feel
exceplion to the warrant requirement in connection
with a valid Terrv search, as approved by the United
States Supreme Court in Dickerson and as set out
herein, does not violate § 10 ot the Kentucky Consti-
o,

The decision of the Court of Appeals is affirmed.
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