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Case Summary 
UN court rules against Japan’s whaling activities in the Antarctic 

31 March 2014 – The United Nations International Court of Justice (ICJ) has ruled 
against Japan in a case involving charges by Australia that the country was using a 
scientific research programme to mask a commercial whaling venture in the 
Antarctic. 

The Hague-based UN judicial arm ordered a temporary halt to the activities, largely 
involving fin, humpback and minke whales, finding that the Japanese Whaling 
Research Programme under Special Permit in the Antarctic (JARPA II) is “not in 
accordance with three provisions of the Schedule to the International Convention for 
the Regulation of Whaling (ICRW).” 

In May 2010, Australia instituted proceedings alleging that Japan was pursuing a 
large-scale programme of whaling under JARPA II, and was in breach of its ICRW 
obligations, as well as its other international obligations for the preservation of marine 
mammals and the marine environment. 

In its application, Australia requested that the ICJ order Japan to “end the research 
programme, revoke any authorizations, permits or licences allowing the programme’s 
activities; and provide assurances and guarantees that it will not take any further 
action under the JARPA II or ‘any similar programme until such programme has been 
brought into conformity with its obligations under international law.” 

Though Japan rejected the charges and countered that its scientific research 
programme was in line with treaty obligations, 12 of the 16 World Court Judges found 
that the country was in violation of three ICRW Schedule provisions and, following 
Australia’s request, ordered that the country “revoke any extant authorization, permit 
or license to kill, take or treat whales in relation to JARPA II, and refrain from granting 
any further permits” for that programme. 

The Court noted that there are three additional aspects of JARPA II which “cast further 
doubt” on its characterization as a scientific research programme: the open-ended 
time frame of the programme; its limited scientific output to date; and the lack of 
cooperation between JARPA II and other domestic and international research 
programmes in the Antarctic Ocean. 

“Even if a whaling programme involves scientific research, the killing, taking and 
treating of whales pursuant to such a programme does not fall within Article VIII 
unless these activities are ‘for purposes of’ scientific research,” explained the ICJ in 
a press release today, adding that it found no evidence of such purpose in JARPA II. 
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Judgments handed down by the ICJ are final and binding on the parties 

 

UN News Centre 
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Introduction 

A. General overview of the Convention 
42. The present proceedings concern the interpretation of the International 
Convention for the Regulation of Whaling and the question whether special permits 
granted for JARPA II are for purposes of scientific research within the meaning of 
Article VIII, paragraph 1, of the Convention. Before examining the relevant issues, 
the Court finds it useful to provide a general overview of the Convention and its 
origins.  
 
43. The ICRW was preceded by two multilateral treaties relating to whaling. The 
Convention for the Regulation of Whaling, adopted in 1931, was prompted by 
concerns over the sustainability of the whaling industry. This industry had increased 
dramatically following the advent of factory ships and other technological 
innovations that made it possible to conduct extensive whaling in areas far from 
land stations, including in the waters off Antarctica. The 1931 Convention prohibited 
the killing of certain categories of whales and required whaling operations by 
vessels of States parties to be licensed, but failed to address the increase in overall 
catch levels. This increase in catch levels and a concurrent decline in the price of 
whale oil led to the adoption of the 1937 International Agreement for the 
Regulation of Whaling (hereinafter “the 1937 Agreement”). The Preamble of this 
Agreement expressed the desire of the States parties “to secure the prosperity of 
the whaling industry and, for that purpose, to maintain the stock of whales”. The 
treaty prohibited the taking of certain categories of whales, designated seasons for 
different types of whaling, closed certain geographic areas to whaling and imposed 
further regulations on the industry. As had already been the case under the 1931 
Convention, States parties were required to collect from all the whales taken certain 
biological information which, together with other statistical data, was to be 
transmitted to the International Bureau for Whaling Statistics in Norway. The 1937 
Agreement also provided for the issuance by a “Contracting Government . . . to any 
of its nationals [of] a special permit authorizing that national to kill, take and treat 
whales for purposes of scientific research”. Three Protocols to the 1937 Agreement 
subsequently placed some additional restrictions on whaling activities. 
 
44. In 1946, an international conference on whaling was convened on the initiative 
of the United States. The aims of the conference, as described by Mr. Dean 
Acheson, then Acting Secretary of State of the United States, in his opening 
address, were “to provide for the co-ordination and codification of existant 
regulations” and to establish an “effective administrative machinery for the 
modification of these regulations from time to time in the future as conditions may 
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require”. The conference adopted, on 2 December 1946, the International 
Convention for the Regulation of Whaling, the only authentic text of which is in the 
English language. The Convention entered into force for Australia on 10 November 
1948 and for Japan on 21 April 1951. New Zealand deposited its instrument of 
ratification on 2 August 1949, but gave notice of withdrawal on 3 October 1968; it 
adhered again to the Convention with effect from 15 June 1976. 
 
45. In contrast to the 1931 and 1937 treaties, the text of the ICRW does not 
contain substantive provisions regulating the conservation of whale stocks or the 
management of the whaling industry. These are to be found in the Schedule, which 
“forms an integral part” of the Convention, as is stated in Article I, paragraph 1, of 
the latter. The Schedule is subject to amendments, to be adopted by the IWC. This 
Commission, established under Article III, paragraph 1, of the Convention, is given 
a significant role in the regulation of whaling. It is “composed of one member from 
each Contracting Government”. The adoption by the Commission of amendments to 
the Schedule requires a three-fourths majority of votes cast (Art. III, para. 2). An 
amendment becomes binding on a State party unless it presents an objection, in 
which case the amendment does not become effective in respect of that State until 
the objection is withdrawn. The Commission has amended the Schedule many 
times. The functions conferred on the Commission have made the Convention an 
evolving instrument. 
 
Among the objects of possible amendments, Article V, paragraph 1, of the 
Convention lists  
 

“fixing (a) protected and unprotected species . . . (c) open and closed 
waters, including the designation of sanctuary areas . . . (e) time, methods, 
and intensity of whaling (including the maximum catch of whales to be taken 
in any one season), (f) types and specifications of gear and apparatus and 
appliances which may be used”. 
 

Amendments to the Schedule “shall be such as are necessary to carry out the 
objectives and purposes of this Convention and to provide for the conservation, 
development, and optimum utilization of the whale resources” and “shall be based 
on scientific findings” (Art. V, para. 2).  
 
46. Article VI of the Convention states that “[t]he Commission may from time to 
time make recommendations to any or all Contracting Governments on any matters 
which relate to whales or whaling and to the objectives and purposes of this 
Convention”. These recommendations, which take the form of resolutions, are not 
binding. However, when they are adopted by consensus or by a unanimous vote, 
they may be relevant for the interpretation of the Convention or its Schedule. 
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47. In 1950, the Commission established a Scientific Committee (hereinafter the 
“Scientific Committee” or “Committee”). The Committee is composed primarily of 
scientists nominated by the States parties. However, advisers from 
intergovernmental organizations and scientists who have not been nominated by 
States parties may be invited to participate in a non-voting capacity. 
 
The Scientific Committee assists the Commission in discharging its functions, in 
particular those relating to “studies and investigations relating to whales and 
whaling” (Article IV of the Convention). It analyses information available to States 
parties “with respect to whales and whaling” and submitted by them in compliance 
with their obligations under Article VIII, paragraph 3, of the Convention. It 
contributes to making “scientific findings” on the basis of which amendments to the 
Schedule may be adopted by the Commission (Art. V, para. 2 (b)). According to 
paragraph 30 of the Schedule, adopted in 1979, the Scientific Committee reviews 
and comments on special permits before they are issued by States parties to their 
nationals for purposes of scientific research under Article VIII, paragraph 1, of the 
Convention. The Scientific Committee has not been empowered to make any 
binding assessment in this regard. It communicates to the Commission its views on 
programmes for scientific research, including the views of individual members, in 
the form of reports or recommendations. However, when there is a division of 
opinion, the Committee generally refrains from formally adopting the majority view. 
 
Since the mid-1980s, the Scientific Committee has conducted its review of special 
permits on the basis of “Guidelines” issued or endorsed by the Commission. At the 
time that JARPA II was proposed in 2005, the applicable Guidelines had been 
collected in a document entitled “Annex Y: Guidelines for the Review of Scientific 
Permit Proposals” (hereinafter “Annex Y”). The current Guidelines, which were 
elaborated by the Scientific Committee and endorsed by the Commission in 2008 
(and then further revised in 2012), are set forth in a document entitled “Annex P: 
Process for the Review of Special Permit Proposals and Research Results from 
Existing and Completed Permits” (hereinafter “Annex P”). 
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B. Claims by Australia and response by Japan 
48. Australia alleges that JARPA II is not a programme for purposes of scientific 
research within the meaning of Article VIII of the Convention. In Australia’s view, it 
follows from this that Japan has breached and continues to breach certain of its 
obligations under the Schedule to the ICRW. Australia’s claims concern compliance 
with the following substantive obligations: (1) the obligation to respect the 
moratorium setting zero catch limits for the killing of whales from all stocks for 
commercial purposes (para. 10 (e)); (2) the obligation not to undertake commercial 
whaling of fin whales in the Southern Ocean Sanctuary (para. 7 (b)); and (3) the 
obligation to observe the moratorium on the taking, killing or treating of whales, 
except minke whales, by factory ships or whale catchers attached to factory ships 
(para. 10 (d)). Moreover, according to Australia’s final submissions, when 
authorizing JARPA II, Japan also failed to comply with the procedural requirements 
set out in paragraph 30 of the Schedule for proposed scientific permits. 
 
49. Japan contests all the alleged breaches. With regard to the substantive 
obligations under the Schedule, Japan argues that none of the obligations invoked 
by Australia applies to JARPA II, because this programme has been undertaken for 
purposes of scientific research and is therefore covered by the exemption provided 
for in Article VIII, paragraph 1, of the Convention. Japan also contends that there 
has been no breach of the procedural requirements stated in paragraph 30 of the 
Schedule. 50. The issues concerning the interpretation and application of Article 
VIII of the Convention are central to the present case and will be examined first. 
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Questions before the Court 
 
1. Did Japan violate the following provisions of the Schedule to the International 
Convention for the Regulation of Whaling (ICRW)? 
 

i. The obligation to respect zero catch limits for the killing for commercial 
purposes of whales from all stocks (para. 10 (e)) 
ii. The factory ship moratorium (para. 10 (d)) 
iii. The prohibition on commercial whaling in the Southern Ocean Sanctuary 
(para. 7 (b)). 

 
2. Does JAPRA II follow the court’s definition of the ‘for the purposes of scientific 
research’ found in Article VIII, paragraph one of the convention? 
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Judgment (Majority Opinion)
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Appendix I: Universal Declaration of Human 
Rights 

Preamble 

Whereas recognition of the inherent dignity and of the equal and inalienable rights of all 
members of the human family is the foundation of freedom, justice and peace in the world, 

Whereas disregard and contempt for human rights have resulted in barbarous acts which have 
outraged the conscience of mankind, and the advent of a world in which human beings shall 
enjoy freedom of speech and belief and freedom from fear and want has been proclaimed as 
the highest aspiration of the common people, 

Whereas it is essential, if man is not to be compelled to have recourse, as a last resort, to 
rebellion against tyranny and oppression, that human rights should be protected by the rule 
of law, 

Whereas it is essential to promote the development of friendly relations between nations, 

Whereas the peoples of the United Nations have in the Charter reaffirmed their faith in 
fundamental human rights, in the dignity and worth of the human person and in the equal 
rights of men and women and have determined to promote social progress and better 
standards of life in larger freedom, 

Whereas Member States have pledged themselves to achieve, in co-operation with the United 
Nations, the promotion of universal respect for and observance of human rights and 
fundamental freedoms, 

Whereas a common understanding of these rights and freedoms is of the greatest importance 
for the full realization of this pledge, 

Now, Therefore THE GENERAL ASSEMBLY proclaims THIS UNIVERSAL DECLARATION OF 
HUMAN RIGHTS as a common standard of achievement for all peoples and all nations, to the 
end that every individual and every organ of society, keeping this Declaration constantly in 
mind, shall strive by teaching and education to promote respect for these rights and freedoms 
and by progressive measures, national and international, to secure their universal and 
effective recognition and observance, both among the peoples of Member States themselves 
and among the peoples of territories under their jurisdiction.  
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Article 1. 
All human beings are born free and equal in dignity and rights. They are endowed with reason 
and conscience and should act towards one another in a spirit of brotherhood. 

Article 2. 
Everyone is entitled to all the rights and freedoms set forth in this Declaration, without 
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status. Furthermore, no distinction shall be 
made on the basis of the political, jurisdictional or international status of the country or 
territory to which a person belongs, whether it be independent, trust, non-self-governing or 
under any other limitation of sovereignty. 

Article 3. 
Everyone has the right to life, liberty and security of person. 

Article 4. 
No one shall be held in slavery or servitude; slavery and the slave trade shall be prohibited 
in all their forms. 

Article 5. 
No one shall be subjected to torture or to cruel, inhuman or degrading treatment or 
punishment. 

Article 6. 
Everyone has the right to recognition everywhere as a person before the law. 

Article 7. 
All are equal before the law and are entitled without any discrimination to equal protection of 
the law. All are entitled to equal protection against any discrimination in violation of this 
Declaration and against any incitement to such discrimination. 

Article 8. 
Everyone has the right to an effective remedy by the competent national tribunals for acts 
violating the fundamental rights granted him by the constitution or by law. 

Article 9. 
No one shall be subjected to arbitrary arrest, detention or exile. 
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Article 10. 
Everyone is entitled in full equality to a fair and public hearing by an independent and impartial 
tribunal, in the determination of his rights and obligations and of any criminal charge against 
him. 

Article 11. 
(1) Everyone charged with a penal offence has the right to be presumed innocent until proved 
guilty according to law in a public trial at which he has had all the guarantees necessary for 
his defence. 
(2) No one shall be held guilty of any penal offence on account of any act or omission which 
did not constitute a penal offence, under national or international law, at the time when it was 
committed. Nor shall a heavier penalty be imposed than the one that was applicable at the 
time the penal offence was committed. 

Article 12. 
No one shall be subjected to arbitrary interference with his privacy, family, home or 
correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the 
protection of the law against such interference or attacks. 

Article 13. 
(1) Everyone has the right to freedom of movement and residence within the borders of each 
state. 
(2) Everyone has the right to leave any country, including his own, and to return to his 
country. 

Article 14. 
(1) Everyone has the right to seek and to enjoy in other countries asylum from persecution. 
(2) This right may not be invoked in the case of prosecutions genuinely arising from non-
political crimes or from acts contrary to the purposes and principles of the United Nations. 

Article 15. 
(1) Everyone has the right to a nationality. 
(2) No one shall be arbitrarily deprived of his nationality nor denied the right to change his 
nationality. 

Article 16. 
(1) Men and women of full age, without any limitation due to race, nationality or religion, 
have the right to marry and to found a family. They are entitled to equal rights as to marriage, 
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during marriage and at its dissolution. 
(2) Marriage shall be entered into only with the free and full consent of the intending spouses. 

(3) The family is the natural and fundamental group unit of society and is entitled to protection 
by society and the State. 

Article 17. 
(1) Everyone has the right to own property alone as well as in association with others. 
(2) No one shall be arbitrarily deprived of his property. 

Article 18. 
Everyone has the right to freedom of thought, conscience and religion; this right includes 
freedom to change his religion or belief, and freedom, either alone or in community with 
others and in public or private, to manifest his religion or belief in teaching, practice, worship 
and observance. 

Article 19. 
Everyone has the right to freedom of opinion and expression; this right includes freedom to 
hold opinions without interference and to seek, receive and impart information and ideas 
through any media and regardless of frontiers. 

Article 20. 
(1) Everyone has the right to freedom of peaceful assembly and association. 
(2) No one may be compelled to belong to an association. 

Article 21. 
(1) Everyone has the right to take part in the government of his country, directly or through 
freely chosen representatives. 
(2) Everyone has the right of equal access to public service in his country. 
(3) The will of the people shall be the basis of the authority of government; this will shall be 
expressed in periodic and genuine elections which shall be by universal and equal suffrage 
and shall be held by secret vote or by equivalent free voting procedures. 

Article 22. 
Everyone, as a member of society, has the right to social security and is entitled to realization, 
through national effort and international co-operation and in accordance with the organization 
and resources of each State, of the economic, social and cultural rights indispensable for his 
dignity and the free development of his personality. 
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Article 23. 
(1) Everyone has the right to work, to free choice of employment, to just and favourable 
conditions of work and to protection against unemployment. 
(2) Everyone, without any discrimination, has the right to equal pay for equal work. 
(3) Everyone who works has the right to just and favourable remuneration ensuring for 
himself and his family an existence worthy of human dignity, and supplemented, if necessary, 
by other means of social protection. 
(4) Everyone has the right to form and to join trade unions for the protection of his interests. 

Article 24. 
Everyone has the right to rest and leisure, including reasonable limitation of working hours 
and periodic holidays with pay. 

Article 25. 
(1) Everyone has the right to a standard of living adequate for the health and well-being of 
himself and of his family, including food, clothing, housing and medical care and necessary 
social services, and the right to security in the event of unemployment, sickness, disability, 
widowhood, old age or other lack of livelihood in circumstances beyond his control. 
(2) Motherhood and childhood are entitled to special care and assistance. All children, whether 
born in or out of wedlock, shall enjoy the same social protection. 

Article 26. 
(1) Everyone has the right to education. Education shall be free, at least in the elementary 
and fundamental stages. Elementary education shall be compulsory. Technical and 
professional education shall be made generally available and higher education shall be equally 
accessible to all on the basis of merit. 
(2) Education shall be directed to the full development of the human personality and to the 
strengthening of respect for human rights and fundamental freedoms. It shall promote 
understanding, tolerance and friendship among all nations, racial or religious groups, and 
shall further the activities of the United Nations for the maintenance of peace. 
(3) Parents have a prior right to choose the kind of education that shall be given to their 
children. 

Article 27. 

(1) Everyone has the right freely to participate in the cultural life of the community, to enjoy the 
arts and to share in scientific advancement and its benefits. 
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(2) Everyone has the right to the protection of the moral and material interests resulting from 
any scientific, literary or artistic production of which he is the author. 

Article 28. 
Everyone is entitled to a social and international order in which the rights and freedoms set 
forth in this Declaration can be fully realized. 

Article 29. 
(1) Everyone has duties to the community in which alone the free and full development of his 
personality is possible. 
(2) In the exercise of his rights and freedoms, everyone shall be subject only to such 
limitations as are determined by law solely for the purpose of securing due recognition and 
respect for the rights and freedoms of others and of meeting the just requirements of morality, 
public order and the general welfare in a democratic society. 
(3) These rights and freedoms may in no case be exercised contrary to the purposes and 
principles of the United Nations. 

Article 30. 
Nothing in this Declaration may be interpreted as implying for any State, group or person any 
right to engage in any activity or to perform any act aimed at the destruction of any of the 
rights and freedoms set forth herein.        
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